
CITY COUNCIL
CITY AND COUNTY OF HONOLULU No 1 0—296

HONOLULU, HAWAII

RESOLUTION

AUTHORIZING THE EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT
WITH THE STATE OF HAWAII, DEPARTMENT OF TRANSPORTATION, RELATING
TO A MASTER AGREEMENT BETWEEN THE CITY AND COUNTY OF HONOLULU
AND THE STATE OF HAWAII FOR THE HONOLULU HIGH-CAPACITY TRANSIT
CORRIDOR PROJECT SECTION FROM WEST OAHU TO FARRINGTON HIGHWAY

WHEREAS, Chapter 1, Article 8, Revised Ordinances of Honolulu 1990, as
amended, provides that any intergovernmental agreement, or any amendments thereto,
which places an obligation upon the City or any department or agency thereof shall
require the prior consent and approval of the City Council; and

WHEREAS, pursuant to Hawaii Revised Statutes Section 51-1 (1993), the City is
authorized to construct, extend, own, maintain, and operate mass transit systems on the
island of Oahu; and

WHEREAS, the City is constructing the West Oahu/Farrington Highway Section
of the Honolulu High-Capacity Transit Corridor Project (HHCTCP); and

WHEREAS, the West Oahu/Farrington Highway Section ofthe HHCTCP is
proposed to be situated within highway rights-of-way which are under the jurisdiction,
authority, and control of the State of Hawaii, Department of Transportation (State); and

WHEREAS, the City and the State mutually recognize the need for entering into
an agreement designating and setting forth the responsibilities of each party within the
State’s rights-of-way limits; and

WHEREAS, such an arrangement would impose certain obligations on the City
necessitating an intergovernmental agreement between the City and the State; now,
therefore

BE IT RESOLVED by the Council of the City and County of Honolulu, that the
Council consent to and approve the proposed agreement attached hereto as Exhibit “1”
and by reference made a part of this Resolution; and

BE IT FURTHER RESOLVED that the Director of the Department of Budget and
Fiscal Services (BFS Director) be hereby authorized to:

1. Execute an agreement with the State in substantially the same form as the
proposed agreement attached hereto as Exhibit “1”, provided that the Joint
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Use and Occupancy Agreement, attached as Exhibit “B” to the proposed
agreement, shall not be executed until after the Federal Transit Administration
issues a Record of Decision for the HHCTCP; and

2. Execute any incidental or related agreements and documents in furtherance
of the above agreement so long as such agreements and documents do not
incur additional obligations on the part of the City; and

BE IT FINALLY RESOLVED that the clerk be and hereby is directed to transmit
copies of this Resolution to the BFS Director, the Director of the Department of
Transportation Services, and the Director of the State Department of Transportation,
and to such other agencies as may be necessary.

DATE OF INTRODUCTION:

Councilmembers

(br)

Honolulu, Hawaii
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Exhibit “1”



Master Agreement
Between

The City and County ofHonolulu and The Stateof Hawaii
For

The Honolulu High-Capacity Transit Corridor Project
Section from West Oahu to Farrington Highway

THIS AGREEMENT is effectivethis _____ dayof , 2010 (the “Master
Agreement”),by andbetweenthe STATE OF HAWAII, by its Directorof Transportation,whose
principal placeof businessandmailing addressis 869 PunchbowlStreet,Honolulu, Hawaii,
96813,hereinaftercalledthe “STATE”, andthe CITY AND COUNTY OF HONOLULU, a
municipal corporationof the Stateof Hawaii, whoseprincipalplaceof businessandmailing
addressis Honolulu Hale,530 SouthKing Street,Honolulu, Hawaii 96813,hereinaftercalled
the “CITY”.

WITNESSETH THAT:

WHEREAS,pursuantto Hawaii RevisedStatutes(HRS) Section5 1-1, the CITY is
authorizedto construct,extend,own, maintainandoperatemasstransitsystemson the islandof
O’ahu;

WHEREAS,pursuantto CITY Ordinance07-001, the CITY is authorizedto implement
the Locally PreferredAlternative(LPA), which is afixed guidewaytransitsystembetween
Kapoleiandthe Universityof Hawaii (UH) at Manoa,providedthat aMinimum Operable
Segment(MOS) of the LPA be constructedwithin financial constraints;

WHEREAS,ResolutionNo. 08-261 approvedthe MOS beginningat UH-West O’ahu
(nearthefuture Kroc Center),via FarringtonHighway andKamehamehaHighway (adjacentto
PearlHarbor),to Aolele StreetservingtheAirport, to Dillingham Boulevard,to Nimitz
Highway, to HalekauwilaStreet,andendingat Ala MoanaCenter;

WHEREAS,the CITY is constructinga masstransitsystemknownas the Honolulu
High-CapacityTransitCorridorProjectwithin the limits of the WestO’ahu/FarringtonHighway
Section,hereinafterreferredto asthe “PROJECT”;

WHEREAS,the MOS includesthe limits ofthe WestO’ahu/FarringtonHighwaySection
as describedin Article 1 and Exhibit “A”;

WHEREAS,the CITY is responsiblefor andwill procurethe contractsfor the
PROJECT;

WHEREAS,the STATE hasjurisdiction of the StateHighways;



WHEREAS,the missionof the STATE is to providea safe,efficient andaccessible
highwaysystemthroughthe utilization of availableresourcesin the maintenance,enhancement
and supportof landtransportationfacilities;

WHEREAS,the PROJECTis proposedto be situatedwithin highwayrights-of-way
which areunderthejurisdiction,authority,and control of the STATE;

WHEREAS,it is in the public interestfor the STATE to permit the construction,
operationandmaintenanceof the CITY’s PROJECTandtransitfacilities (hereinafterreferredto
as “GUIDE WAY FACILITY”) within the STATErights-of-waysubjectto the conditionsherein;

WHEREAS,the STATE requiresthatthe GUIDEWAY FACILITY not adverselyaffect
its highwaysafety, construction,maintenance,andoperations;doesnot interfere,or minimizesto
the extentpossible,asagreedto by the STATE,the free andsafeflow of vehicular,bicycleand
pedestriantraffic; doesnot interferewith its existing,planned,or contemplatedfuture useof the
STATE rights-of-wayfor landtransportationpurposes;andthe construction,operation,and
maintenanceofthe GUIDEWAY FACILITY within the STATE rights-of-wayarein accordance
with all applicablefederal,State,CITY andanyotherapplicablelaws,ordinances,and
regulations;

WHEREAS,guidelinesoutlining safeandrationalpracticesfor accommodatingthe
GUIDEWAY FACILITY within STATE rights-of-wayareof valuableassistanceto
transportationagencies;

WHEREAS,the STATE andthe CITY mutually recognizethe needfor enteringinto a
MasterAgreementdesignatingandsettingforth the responsibilitiesof eachparty;

WHEREAS,the STATE andthe CITY, by mutualagreement,haveidentified eachof the
parties’ responsibilitieswithin the STATE’s right-of-way limits, and further,suchresponsibilities
shall becontainedin aJoint Use and OccupancyAgreement,as set forth in Exhibit “B”, attached
hereto;

WHEREAS,the CITY hastheauthorityto enterinto this MasterAgreementand to
undertakethe PROJECThereinafterdescribedandthe STATE hasbeengrantedthe authorityto
functionadequatelyin all areasof appropriatejurisdiction including the implementationof an
integratedand balancedtransportationsystemandis authorizedunderthe HRS to enterinto this
MasterAgreement;and

WHEREAS,the Directorof Transportationhasthe authorityto enterinto this Master
Agreementfor the STATE underHRS Section26-19;

NOW, THEREFORE,the STATE andthe CITY, in andfor the considerationof the
mutualpromiseshereinafterset forth, the sufficiencyandadequacyof which arehereby
acknowledged,andintendingto be legally boundthereby,mutuallyagreeas follows:

ARTICLE I - PROJECT DESCRIPTION

2



The PROJECTincludes,but is not limited to, the design,construction,and maintenance
of a portionof the Honolulu High CapacityTransitCorridorProject(“HHCTCP”) from its

terminusat EastKapoleiandcontinuingin aneasterlydirection approximately6.8 milesto a
pointjust eastof theplannedPearlHighlandsstation. TheGUIDEWAY FACILITY consists
primarilyof atwo trackaerialstructurewith a shortsegmentat-grade.A segmentof the
GUIDEWAY FACILITY will be situatedwithin the existinghighwayalignment for Farrington
Highwaywhich requiresutility relocations,reconfigurationandreconstructionofthe medians,
left turnpockets,traffic signal relocations,signs,pavementmarkers/markings,roadway
widening,pedestrianandbicycle facilities,designandconstructionof an accessroadthroughthe
plannedcommunityof Ho’opili, removal/relocationof existinglandscapingand installationof
temporarylandscaping,landscapingirrigation, box culvertsandotherdrainagefacilities, design
andconstructionof new retainingwalls,stations,tractionpowersubstations,gapbreakerstations
andassociatedgrading.

A terminusfor the GUIDEWAY FACILITY will be the EastKapolei Stationlocatedin
the vicinity of the intersectionof the proposedEast-WestRoadandalongthe eastsideof North-
SouthRoad. Fromthe EastKapoleiStation,the GUIDEWAY FACILITY will proceed
northwardparallelto North-SouthRoadtowardsthe proposedUH-WestO’ahu Stationsite. The
GUIDEWAY FACILITY thenturns to the eastacrossKaloi Channelandcontinuesthroughthe
plannedcommunityof Ho’opili until reachingFarringtonHighway. The GUIDEWAY
FACILITY continuesin the easterlydirectionalongthe north sideof the CITY sectionof
FarringtonHighway andcrossesinto the medianof FarringtonHighway in the vicinity of Fort
Weaver— KuniaRoadwhereFarringtonHighway hasbeenimproved to two through lanesin
eachdirectionwith acentermedian. The GUIDEWAY FACILITY continuesalongthe median
until crossingthe outboundlanesof FarringtonHighway nearWaipahuHigh School.

ApproachingLeewardCommunityCollege(“LCC”), the GUIDEWAY FACILITY
transversesfrom the medianto the southsideof FarringtonHighway whereit transitionsto an at-
gradeguidewaysectionwith retainingwalls andundercrossingstructures. TheGUIDEWAY
FACILITY continuesat-gradeadjacentto the proposedMaintenanceand StorageFacility site
andtransitionsto anaerialguidewaystructurejustpastLCC whereit crossesthe H-1/H-2
(Waiawa)Interchange.The GUIDEWAY FACILITY thenturns in aneasterlydirection to
parallelKamehamehaHighway connectingto the proposedPearlHighlandsstation,
approximatelyanadditional400-feeteast.

The placementof GUIDEWAY FACILITY columnsin the centermedianof Farrington
Highway requiresreconfigurationof the mediansandrelatedroadwaymodifications. The
columnplacementandrelocationof the medianswill allow for the future wideningof Farrington
Highway to threelanesin eachdirection. Roadwayreconstructionandalterationsalsorequire
the modificationof turn lanes,the relocationof traffic signal systems,and modificationof
pedestrianandbicycleaccommodationsat the intersectionsalongFarringtonHighway.

TheCITY’s Contractorsshall berequiredto coordinatethe safe,efficient, effective,and
continuedmovementof traffic throughthe constructionzone(s). Preliminarylevel Maintenance-
of-Traffic (“MOT”) plansthat arebasedon assumedcolumn locationswerecoordinatedwith the
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STATE. The MOT planswill be refinedandfinalized duringdetaileddesignwork by the
CITY’s Contractors.

The existingmedianis landscapedalongmostof FarringtonHighway. With the
reconfigurationand installationof the GUIDEWAY FACILITY columnswithin the median,it
will be necessaryto removethe existinglandscapingandinstall temporarylandscapinguntil
suchtimeas final landscapingplansaredevelopedfor the stationsandmedian.

Utilities relocationwill involve both public andprivateutilities. Therewill be water,
storm water,sanitarysewer,naturalgas,fuel, electrical(both undergroundandoverhead),
communication(bothundergroundand overhead),traffic signalsandconduits,andsome
abandonedfuel lines thatare identified as needingto be relocatedandremovedor capped.

SeeExhibit “A” for thePROJECTMap. Shouldthe descriptionof the PROJECT
change,the STATE andthe CITY agreeto amendthis Article I andExhibit “A” in an instrument
in writing with a reviseddescription.

ARTICLE II- PURPOSE OF THE AGREEMENT

1. To coordinateandminimize the impactof the GUIDEWAY FACILITY on the STATE
Highways;

2. To prescribethe respectiveresponsibilitiesof the STATE andthe CITY andestablish
cooperativeprocedurestowardsachievingthe objectivesidentified herein;

3. To establishthe termsandconditionsunderwhich the STATE will conveyto the CITY
andits Contractorsrightsto usecertainSTATE rights-of-wayfor the construction,operation,
andmaintenanceof the GUIDEWAY FACILITY; and

4. To establishproceduresto resolveanydisputesbetweenthe STATE andthe CITY
arisingin connectionwith the PROJECTandthe GUIDEWAY FACILITY.

ARTICLE III - OPERATION AND MANAGEMENT RESPONSIBILITIES

1. For the safe,effectiveandefficient operationsof the STATE Highwayssystemfor the
public andfor the expeditious,effectiveandefficient design,construction,andoperationsof the
PROJECT,the CITY will assumeauthority, control,operation,and maintenanceresponsibilities
of the STATE Highwayswherethe PROJECTis within the STATE Highwayrights-of-way
duringconstructionof the GUIDEWAY FACILITY;

2. The STATE Highwaysoverwhich the CITY will assumeauthority,control, operation,
and maintenanceresponsibilitiesareportionsof FarringtonHighway(“CITY MAINTAINED
STATE HIGHWAYS”), whicharemore specificallydelineatedin Exhibit “C”, attachedhereto
and incorporatedhereinby reference;
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3. If the locationwherethe PROJECTis locatedwithin the STATE Highway rights-of-way
duringconstructionof theGUIDEWAY FACILITY shouldchange,the STATE andthe CITY
agreeto amendExhibit “C” in an instrumentin writing with a reviseddescriptionof the CITY
MAINTAINED STATE HIGHWAYS;

4. The CITY’s operationalandmaintenancedutiesunderthis Article for the CITY
MAINTAINED STATE HIGHWAYS andGUIDEWAY FACILITY shall commenceupon the
effectivedateof the JointUseandOccupancyAgreement.;

5. Oncethe CITY hasassumedthe operationalandmaintenancedutiesof thisArticle over
the CITY MAINTAINED STATE HIGHWAYS, the CITY shall performthe operationaland
maintenancedutiesof this Article until the STATE assumestheoperationaland maintenance
dutiesas describedin paragraphII of thisArticle;

6. The CITY agreesto assumesoleauthorityandcontrol to operateandmaintainthe CITY
MAINTAINED STATE HIGHWAYS duringconstructionof the GUIDEWAY FACILITY in
accordancewith STATE requirements,including, but not limited to, operations,maintenanceand
environmentalwork and reportingas requiredby law, rule, or regulation;

7. The CITY shallassumethe total operationaland maintenancedutiesfor the CITY
MAINTAINED STATE HIGHWAYS during the constructionof the GUIDEWAY FACILITY.
The CITY MAINTAINED STATE HIGHWAYS shallbe operatedandmaintainedin
accordancewith currentSTATE policies,standardsandguidelines. Suchdutiesinclude,but are
not limited to, the entiremedian,from curb faceto curb face, for watering,weeding,fertilizing,
mowing,reseeding,cultivating,spraying,mulching,trimming andcareof shrubsandtrees,
edging,invasiveplant removalandotherservicesnecessaryfor careandmedianplantings;curb
repairs;sidewalkrepairs;pavingrepairs;replacementof deador damagedplants;streetcleaning;
cleaningandclearingof sidewalks,gutters,swales,andditches;removalanddisposalof trash
anddebrisat no costto the STATE,andfurther takereasonablemeasuresto mitigate,atthe
CITY’s own costsandexpenses,anyand all vehicularandpedestriantraffic safetyand
congestionimpactson the CITY MAINTAINED STATE HIGHWAYS duringthe construction
of the GUIDEWAY FACILITY;

8. The CITY shall comply with the ConsentDecreedatedSeptember29, 2005, in the case
of United Statesof America.Departmentof Health, Stateof Hawaii v. Departmentof
Transportation.Stateof Hawaii, Civil No. 05-00636HG, attachedheretoas Exhibit “E” and
incorporatedby reference(“ConsentDecree”),andthe latestNationalPollutantDischarge
EliminationSystemPermit issuedby the Departmentof Health,attachedheretoas Exhibit “F”
andincorporatedby reference(“NPDES Permit”) within the CITY MAINTAINED STATE
HIGHWAYS;

9. Prior to the effectivedateof anyJointUse andOccupancyAgreements,the CITY shall
atits own expenseconducta site inventoryof the sitecoveredby the saidJoint Use and
OccupancyAgreementto identify anyexistingenvironmentalviolations. The CITY shallnotify
the STATE of the resultsof suchsite inventoryandshallprovidethe STATE with all testing
resultsandreportsfrom the site inventory. If the CITY contendsthat the site inventoryhas
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identifiedenvironmentalviolations,the CITY and STATE shallattemptto negotiatea mutually
acceptableresolution. At andas of the timethe CITY assumesthe operationalandmaintenance
dutiesof this Article until the STATEassumesthe operationalandmaintenancedutiesas
describedin thisArticle, the CITY shallbe responsiblefor anyenvironmentalviolationsthat
ariseout of, areconnectedwith, or areotherwiserelatedto the CITY’s activitiesunderthis
MasterAgreementandshall beresponsiblefor fines, mitigationrequirementsor other
enforcementarisingfrom saidenvironmentalviolationsregardlessof whenthe enforcement
actionis takenor imposed;

10. TheCITY shall return the CITY MAINTAINED STATE HIGHWAYS to the STATE in
accordancewith federaland Statestandards,andshallprovideawarrantyfor anywork
performedby the CITY or the CITY’s Contractorson theseportionsof FarringtonHighwayfor
twenty-four(24) monthsafter STATE acceptanceof PROJECTwork andmaintenancework to
theCITY MAINTAINED STATE HIGHWAYS, suchwarrantyshallbe identicalto the warranty
requiredby the CITY of the CITY’s Contractorsforthe PROJECTwork, acopyof which is
attachedheretoas Exhibit “D” andincorporatedby reference,the STATE acknowledgesthat it
hasreviewedandby signingthis MasterAgreementacceptsthe termsof suchwarranty;

11. The STATE shall assumethe total operationalandmaintenancedutiesfor the CITY
MAINTAINED STATE HIGHWAYS after the PROJECTis completedand acceptedby the
CITY, and the PROJECTwork andmaintenancework to the CITY MAINTAINED STATE
HIGHWAYS is acceptedby the STATE,which acceptanceshallnot be unreasonablywithheld.
Prior to the STATE assumingandacceptingthe operationalandmaintenancedutiesfor the CITY
MAINTAINED STATEHIGHWAYS from the CITY, the CITY shall notify the STATE in
writing of the proposedreturnof the operationalandmaintenancedutiesto the STATE andthe
CITY shall conductasite inspectionwith the STATE on the acceptanceof the CITY
MAINTAINED STATEHIGHWAYS. ShouldtheSTATE haveanyobjectionsto the
PROJECTwork and maintenancework to the CITY MAINTAINED STATE HIGHWAYS, the
STATE shall havethirty (30)calendardaysafterthesite inspectionto submita statementof
written objectionsto the CITY, otherwisethe STATE shall bedeemedto haveacceptedsuch
work andshall assumeoperationaland maintenancedutiesoverthe CITY MAINTAINED
STATE HIGHWAYS. Any written objectionsby the STATE shall beappropriatelyaddressed
by the CITY for acceptanceby the STATE,which acceptanceshallnot be unreasonably
withheld; and

12. After constructionof the GUIDEWAY FACILITY is completedandthe STATE has
acceptedthe PROJECTwork andmaintenancework, the STATE will resumesoleauthorityand
controlto operateandmaintainthe CITY MAINTAINED STATE HIGHWAYS in accordance
with STATE requirements,including,but not limited to, operations,maintenanceand
environmentalwork andreportingas requiredby law, rule, or regulation.

ARTICLE IV - DESIGN AND CONSTRUCTION MANAGEMENT CONSULTANT

I. To carryout thetermsof thisAgreementin an expeditious,effective, andefficient
manner,theCITY shallprocurea Designand ConstructionManagementConsultantto work
underthedirection andon behalfof the STATE to review,coordinate,andrespondto the
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PROJECTdesignsubmittals;to coordinatethe STATE’s projectsandpermitsfor the PROJECT;
to performrequireddesignreviewsandconstructioninspectionsfor the PROJECT;andto
monitorcompliancewith the ConsentDecreeandthe NPDESPermit;

2. The CITY andthe STATEagreethe DesignandConstructionManagementConsultant
shall coordinatethe PROJECTwith the STATE’s projectsandpermitson the CITY
MAINTAINED STATE HIGHWAYS;

3. TheCITY agreesthe Designand ConstructionManagementConsultantwill have
adequatestaffto carry out the functionsidentified in ARTICLE IV, Items 1 and 2;

4. The CITY shallprovideadequatefacilities for the DesignandConstructionManagement
Consultant,including,but not limited to, work space,office furniture andequipment;

5. The CITY agreesto fully fund the contractfor the DesignandConstructionManagement
Consultant;

6. The CITY agreesto reimbursethe STATE for anydirect labor costsincurredfor the
STATE’s reviewandcoordinationof the PROJECT,subjectto the following:

a. The STATE shallprepareandsubmita staffingplanfor approvalby theCITY;
and

b. Eligible reimbursabledirect labor costsshallbe supportedby periodic
certificationsor personnelactivity reportsor equivalentdocumentationpursuant
to 2 C.F.R.Part225,Appendix B, Section8.h, including, but not limited to,
timesheetssignedby the employeeandapprovedby asupervisoror other
responsibleofficial(s) of the governmentalunit; and

7. Shouldthe PROJECTbecancelledfor anyreason,the CITY shall terminatethe contract
for the DesignandConstructionManagementConsultantfor convenience.

ARTICLE V - DESIGN

1. TheCITY agreesthat the STATE mayreviewthe PROJECTguidewayDesign-Build
Contractors’technicalproposalsandprovidecommentsto the CITY’s selectioncommittee;

2. TheCITY shall submitto the STATE PROJECT-relateddesignsubmittalsthataffect
STATE rights-of-wayon the CITY MAINTAINED STATE HIGHWAYS. The STATE will
receiveintermediateandsemi-finaldesignsubmittalsfor review. The STATE shall reviewand
acceptanydesignsubmittalsof anyfacilities that affect thesafetyand/oroperationsof the CITY
MAINTAINED STATE HIGHWAYS;

3. The CITY andthe STATE agreethat the final designdrawingsapprovedby the STATE
shall constitutethe final work scopefor PROJECTconstructioninsofaras the designaffectsthe
CITY MAINTAINED STATE HIGHWAYS;
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4. The CITY has identified in Exhibit “C” the propertieswithin the STATE’s highway
rights-of-waynecessaryfor the CITY andits Contractorsto completethe PROJECTas described
in ARTICLE I andExhibit “A”;

5. The CITY shallprovideto the STATE its Contractors’submittalschedulesfor review
andthe CITY agreesto addressthe STATE’s designreviewprocesswhenreviewingthe CITY’s
Contractors’schedules;

6. Relocation,modificationand/orreconstructionof theSTATE’s facilitiesshall be in
accordancewith the latestandmostcurrentSTATE and Federalpolicies,criteria,guidelinesand
manualsunlessotherwiseagreedto betweenthe STATE andthe CITY;

7. TheSTATE andthe CITY acknowledgethattimely STATE reviewof PROJECT-related
designsubmittalsis critical andthereforetimeis of the essenceto maintainingthe PROJECT
schedule.The STATEshallhavetwenty-one(21)calendardaysor a mutuallyagreedupontime
framefor the STATE’s reviewandapproval;

8. The STATE’s reviewof PROJECT-relateddesignsubmittalswhich affect STATE
highwayfacilities andtheStateHighwaySystemwill be limited to reviewfor conformanceto
STATE andFederaldesignstandardsandrequirements,andthe CITY will beresponsiblefor all
otheraspectsof design;

9. The STATEand the CITY agreethatan up-to-dateandappropriatelymaintainedwebsite
for the communicationandcollaborationbetweenthe STATE andthe CITY on submittalsfor
reviewwill beimplemented.The websitewill be developed,implementedandupdatedby the
CITY as required;

10. The CITY shall submitto the STATE for reviewand approvalanyandall GUIDEWAY
FACILITY designplans andspecificationsfor future significantadditions,changes,and
alterationsto, andmodification andreplacementof, any facilities within STATE rights-of-way
insofarassuch mattersaffect the safetyand/oroperationsof the StateHighwaysystemwithin
the limits of the PROJECT;

11. After the acceptanceof the designplansandspecificationsby the CITY andthe STATE,
no significantor materialchangesthat affect or impactthe safetyand/oroperationsof the State
Highway, the Joint UseandOccupancyAgreement,or the ConstructionPermit maybe madeto
the designplansandspecificationsunlessagreedin writing by both parties. The CITY shall
timely notify the STATE in writing of all minor, non-significantchangesor modifications;

12. The CITY shall timely provideto the STATE for submittalto the FederalHighway
Administration(FHWA) suchdrawings,data,reports,records,contracts,or other documents
relatingto the PROJECTas are necessaryfor the STATEandthe FHWA to processan
applicationto utilize landexistingwithin the publicly acquiredright-of-wayof anyFederal-Aid
Highwayfor the PROJECT. All communicationwith FHWA will be throughthe STATE;
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13. Within six (6) monthsaftercompletionof theGUIDEWAY FACILITY, the CITY will
furnish the STATE with “as-built” drawings. The“as-built” drawingsshall conformto the
STATE CADD software;and

14. Within six (6) monthsafter completionof the GUIDEWAY FACILITY, the CITY will
furnish the STATE with one (1)hardcopyandone(1) ‘.pdf’ electronicfile of all designrelated
reports.

ARTICLE VI- CONSTRUCTION

1. Constructionwork relatedto the GUIDEWAY FACILITY shallbe performedby the
CITY andits Contractors.The STATEgrantsto the CITY and its Contractorsthe right to
constructthe PROJECTon, within, under,over, andacrossthe CITY MAINTAINED STATE
HIGHWAYS;

2. Prior to the initial entry by the CITY or its Contractorsonto the CITY MAINTAINED
STATE HIGHWAYS afterexecutionof thisMasterAgreementandafterthe executionof the
Joint Use andOccupancyAgreement,Exhibit “B”, the CITY shall notify the STATE in writing;

3. The CITY shall causeto be performedandthe STATE agreesto the relocation,
modification,or reconstructionof STATEfacilities as necessitatedfor theGUIDEWAY
FACILITY, including,but not limited to, streets,utilities, traffic signals,traffic signing,street
lighting, signing, landscaping,streetfurnitureandsidewalks,which shallbe in accordancewith
the STATE andFederaldesignstandardsandrequirements;

4. The replacementof or modificationsto the STATE facilities as necessitatedfor the
GUIDEWAY FACILITY and STATE andFederaldesignstandardsand requirementsshallbe at
the CITY’s expense;

5. TheCITY shallbe responsiblefor anypermitsrequiredfor the GUIDEWAY FACILITY,
including,but not limited to, constructionand environmentalpermits;

6. All GUIDEWAY FACILITY schedulesfor constructionwork that relateto the safety
and/oroperationof the CITY MAINTAINED STATE HIGHWAYS shallbe approvedby the
STATE;

7. All GUIDEWAY FACILITY work performedby the CITY’s Contractorsrelatedto the
safetyand/oroperationof the CITY MAINTAINED STATE HIGHWAYS maybe inspectedby
the STATE or its representatives;

8. The CITY shall coordinatewith the STATE to keepthe STATE informedof the
GUIDEWAY FACILITY constructionactivitiesandcomplaints;

9. During construction,the STATE andthe CITY shallagreeto schedulejoint meetings
betweenSTATE staffandCITY staffto reviewprogressof constructionandfuture actions;
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10. The CITY shallbe responsiblefor coordinatingthe modificationand/orrelocationof all
existingutilities, includingobtainingadditionalrights-of-way. Any and all work found to be
unacceptableshallbe appropriatelyaddressedby the CITY for acceptanceby the STATE;

11. Within the CITY MAINTAINED STATE HIGHWAYS, the CITY shall complywith the
ConsentDecreeandthe NPDESPermit. TheCITY shallbe responsiblefor environmental
violationsas set forth in Paragraph9 of Article III of thisMasterAgreement;and

12. TheCITY shallnot allow additionalrunoffinto the STATE drainagefacilities unlessthe
CITY demonstratesthatretainingthe additionalrunoffon-siteis not practicalandthe additional
runoff will haveno negativeimpactsto the existingfacility. The STATE will havethe right to
reviewandacceptor denysuchdesign.

ARTICLE VII- BETTERMENTS

1. The STATE in collaborationwith the CITY mayaddbettermentsto the PROJECTscope
of work whenin the best interestofthe public andfeasible;

2. The STATE shall besolely responsiblefor all costsdueto the betterments,including
designandincreasedconstructionmanagementexpensesassociatedwith the betterments,andall
constructioncosts,unlessotherwiseagreedto by the CITY;

3. It is agreedthat the bettermentwork andcostson the StateHighwaysmustbeaccepted
by both the CITY and the STATE; and

4. Prior to the constructionof anybetterments,the CITY andthe STATE shallenterinto a
separatewritten agreementregardingbettermentsthat will specify, amongotherthings,the
funding andpaymentmechanismsfor anybettermentsas providedin ARTICLE VII, Paragraph
2.

ARTICLE VIII- TRAFFIC MANAGEMENT

1. The constructionof the GUIDEWAY FACILITY will causeincreasedtraffic congestion
for vehicular,bicycle,andpedestrianmodesof travel,andthe CITY shall developandmaintain
traffic plans,suchas maintenanceof traffic plansandtraffic control plans,to minimizetraffic
congestionto allow freeand safeflow of vehicular,bicycleandpedestriantraffic, and
emergencyresponseefforts on thiscorridor duringconstruction;

2. To furthermanagethe traffic affectedby theconstructionof the GUIDEWAY
FACILITY duringthe constructionof the PROJECT,the CITY agreesto procurea
TransportationManagementConsultantwho shallbe assignedanddedicatedsolelyto manage
the GUIDEWAY FACILITY’s traffic plansin coordinationwith both the STATE andthe CITY
traffic operationsofficesuntil the PROJECTis fully operational;

3. The TransportationManagementConsultantshall managethe PROJECT’straffic plans
affectedby the GUIDEWAY FACILITY;
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4. TheTransportationManagementConsultantshallutilize existingIntelligent
TransportationSystems(ITS) andthe transportationmanagementcentercapabilitiesto manage
traffic on this corridor, implementnew ITS strategiesto complementexistingITS for the
purposeof managingtraffic effectively andefficiently on this corridor, and be responsiblefor all
coststo implementnewITS strategiesdueto traffic impactscausedby the GUIDEWAY
FACILITY;

5. The CITY’s public involvementteamwill coordinatewith the Transportation
ManagementConsultantfor the purposeof providingcurrentinformationto the public and
media;

6. The CITY agreesto solelyfund the contractfor theTransportationManagement
Consultant;and

7. Shouldthe PROJECTbe cancelledfor anyreason,the CITY shall terminatethe contract
for the TransportationManagementConsultantfor convenience.

ARTICLE IX - PUBLIC OUTREACH

1. It is agreedfor the propermanagementof all surfacemodesof transportationon this
corridor, publicawarenessandcoordinationis needed.The informationneededfor public
awarenessshould include,but not be limited to, information on constructionphasingand
scheduling,traffic congestionlevels, laneclosuresanddetours;operationsandmanagement;
aestheticmitigation resultingfrom public concernsfor the life of the PROJECT,as definedin
this MasterAgreement;andthe public coordinationrequiredfor public awareness,public
outreachstrategiesand responsecapabilities;and

2. The CITY shallbe responsiblefor thepublic outreachand awarenessrelatedto the
PROJECT,andto respondto public inquiriesandcomplaints.

ARTICLE X - JOINT USEAND OCCUPANCY

1. Upon the issuanceof a Recordof Decisionby the FederalTransit Administration,the
STATE and theCITY shallenterinto a JointUse andOccupancyAgreementfor properties
identified for the GUIDEWAY FACILITY, in a form similar in all materialrespectsto the
documentattachedas Exhibit “B” hereto,which is herebyincorporatedinto this Master
Agreementby referencefor all purposes.

ARTICLE XI- MISCELLANEOUS

1. Time of Essence.The STATE andthe CITY acknowledgeandagreethattime is of the
essenceas to eachandeveryobligationunderthis MasterAgreement.

2. Compliancewith Laws. The CITY shall completethe PROJECTin accordancewith all
applicableFederal,STATE,andCITY laws.
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3. Funding. The CITY shallprovideall the necessaryfundsfor completionof the
GUIDEWAY FACILITY throughanyof its availablemeans.The STATE is underno
obligationfor fundingfor the GUIDEWAY FACILITY as a resultof this MasterAgreement.
This paragraphdoesnot applyto betterments.

4. No Third-PartyAgreements.Exceptas otherwiseauthorizedin writing by the STATE,
the CITY shallnot executeanycontractor obligate itself in anymannerrequiringaction/
approvalfrom the STATE. TheCITY will be responsiblefor paymentto athird-partycontractor
retainedby the CITY for the PROJECT.

5. DisputeResolution. Thepartiesshallresolveall disputesregardingall itemsin this
MasterAgreementat the loweststafflevel possible.Disputessubjectto thisprovision include,
but arenot limited to, the following: physical impacts,safetyandoperationalimpacts,long-term
PROJECTimpacts,regulatoryimpacts,designreviewandapproval,personnel,additionalrights-
of-way, creditsfor fundsexpended,andpreparationof additional intergovernmentalagreements
necessaryto implementthis MasterAgreement. In the eventthe partiesareunableto resolve
disputesatthe staff level, the Chiefof the RapidTransitDivision, Departmentof Transportation
Services,City andCountyof Honolulu,and the HighwaysAdministrator,Stateof Hawaii
Departmentof Transportation,shall resolvedisputes.In the eventthe partiescannotresolve
disputesat this level, the mattershall bereferredto the Director, Departmentof Transportation
Services,City andCountyof Honolulu,andthe Director,Stateof Hawaii Departmentof
Transportation,for resolution.

6. Exceptas statedin thisMasterAgreement,the STATE shallnot incuranyresponsibility
nor anyliability undercontract,tort or otherwisefor anyof its reviewand/orapprovalsfor the
GUIDEWAY FACILITY providedherein.

7. Indemnity. Notwithstandinganyagreementsto the contrarybetweenthe STATE andthe
CITY, the CITY shallhold harmless,defend,and indemnifythe STATE from andagainstall
claims,demands,liabilities, suits,actions,judgments,costs,andexpensesfor loss,injury, death,
or damageundertort, contractor otherwise,including,but not limited to, claimsof property
damage,personalinjury, or deathof persons,andeconomicloss,wheneversuchloss, injury,
death,or damagearisesout of, is connectedwith, or relatedto the CITY’s acts,omissions,rights
and responsibilitiesunderthis MasterAgreement,provided,however,that the CITY shallnot be
responsiblefor indemnifyingthe STATE from andagainstanyclaimsor damagesarisingout of
the negligenceor intentionalmisconductof the STATE. Without in anyway limiting the
CITY’s obligationshereunder,in exercisingthe CITY’s duty to defend,the CITY, in its sole
discretion,maydefendsuchclaimswith counselof its choice,or reimbursethe STATE for
reasonabledefensecostsandattorneys’feesthatwill be processedfor paymentwithin the
normalcourseof business.

8. Insurance.TheCITY shallprocureor causeto be procuredandmaintainedduringthe
term of this MasterAgreement,comprehensivegeneralliability insurance,and if necessary,
excessliability insurance,with combinedsingle limits of not lessthan$5,000,000for bodily
injury andpropertydamageperoccurrence,which shall coverall the claimsarisingout of,

12



connectedwith, or relatedto rights andresponsibilitiesunderthisMasterAgreement.Such
policy(ies) shall namethe STATE as an additional insured. The policiesof insurancefor the
CITY’s Contractorsworking on the PROJECT,GUIDEWAY FACILITY andCITY
MAINTAINED STATE HIGHWAYS shallnamethe STATE as an additional insured.

The CITY shall furnishthe STATE with evidencethat suchpolicy or policieshavebeen
issuedandarein force,andwithout noticeor demand,furnishlike certificate(s)uponeach
renewalthereof. The CITY shall providethe STATEwith thirty (30)daysprior written noticeof
anyterminationor cancellationofthe coverageprovidedby saidpolicy or policies. The
minimum limits of insurancerecitedhereinmaybe increasedby the STATE as the STATE
deemsnecessaryin the exerciseof soundbusinessjudgment. All insurancerequiredhereinshall
apply as primary insurancewith respectto anyotherinsuranceor self-insuranceprograms
affordedto the STATE. This paragraphshall not relieveor releasethe CITY from its
responsibilitiesunderthisMasterAgreementor limit the amountor degreeof the CITY’s
liability, andshall not be construedto transferany liability from the STATE to the CITY.

The CITY may, at its solediscretion,electto self-insureanyandall insuranceit is
requiredto providehereinabove.

9. No Obligationto Third Parties. Thereareno intendedthird partybeneficiariesto this
MasterAgreement. It is expresslyunderstoodthat the enforcementof thetermsandconditions
of this MasterAgreement,and all rights of actionrelatingto suchenforcement,shall bestrictly
reservedto the CITY andthe STATE,andnothingcontainedin this MasterAgreementshallgive
or allow anylegalor equitableremedy,claim, or right of actionby anythird personunderthis
MasterAgreement. It is theexpressintentionof the partiesthat anythirdpersonwho receives
benefitsunderthis MasterAgreementshallbe deemedan incidentalbeneficiaryonly.

10. BindingEffect. All provisionscontainedin this MasterAgreementshallbe bindingupon
and inure to the benefitof the respectiveparties,their successorsandpermittedassigns,and
officers, agents,andemployeesor anypersonactingfor andon their behalf.

11. Singular,Plural. All wordsusedherein in the singularnumbershallextendto and
includethe plural. All wordsusedin the gendershallextendto and includeall genders.

12. Severability. Theportionsof thisMasterAgreementshallbeseverable,andany
invalidity, unenforceability,or illegality of anyprovisionor provisionsof this MasterAgreement
shallnot affect anyotherprovisionor provisionsof this MasterAgreement,and eachterm or
provisionof this MasterAgreementshall beconstruedto be valid and enforceableto the full
extentpermittedby law.

13. Assignment.ThisMasterAgreementis bindingupon thepartiesandanyagencyof
governmentthat mayassumethe rightsand obligationsof a party with respectto the Master
Agreement;otherwisethe MasterAgreementis non-transferableandnon-assignablein wholeor
in part,exceptby an instrument,in writing, signedby eachofthe parties.
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14. Headings. The headingsandcaptionshereinarefor convenienceor referenceonly and
arenot intendedto fully describe,define,or limit the provisionsof this MasterAgreementto
which theymaypertain.

15. EntireAgreement;Amendment.This writing embodiesthe wholeagreementand
understandingof the parties. Thereareno promises,terms,conditions,or obligationsotherthan
thosecontainedherein,and thisMasterAgreementshall supersedeall previouscommunications,
representations,or agreementseitherverbalor written,betweenthe partieshereto. This Master
Agreementcannotbe modified exceptby an instrument,in writing, signedby eachof the parties.

[N WITNESSWHEREOF,the partieshavecausedthesepresentsto be executedthe day
andyear first abovewritten.

CITY AND COUNTY OF STATE OF HAWAII
HONOLULU DEPARTMENTOF TRANSPORTATION

______________________ By:__________________________
By: Rix MaurerIII, Director Name: BrennonT. Morioka, Director
Departmentof Budget& FiscalServices Departmentof Transportation
City & Countyof Honolulu Stateof Hawaii

APPROVEDAS TO CONTENT: APPROVEDAS TO FORM:

By: WayneY. Yoshioka,Director DeputyAttorney General
Departmentof TransportationServices

APPROVEDAS TO FORM
AND LEGALITY:

DeputyCorporationCounsel
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EXHIBIT “B”

JOINT USEAND OCCUPANCYAGREEMENT

THIS AGREEMENTis effectivethis_____ dayof , 2010 (the“Joint
UseandOccupancyAgreement”),by andbetweenthe STATE OF HAWAII, by its Directorof
Transportation,whoseprincipal placeof businessandmailing addressis 869 PunchbowlStreet,
Honolulu, Hawaii, 96813,hereinafterreferredto as the “STATE”, andthe CITY AND
COUNTY OF HONOLULU, a municipal corporationof the Stateof Hawaii, whoseprincipal
placeof businessandmailing addressis Honolulu Hale, 530SouthKing Street,Honolulu,
Hawaii 96813,hereinaftercalledthe“CITY”.

WITNESSETHTHAT:

WHEREAS,pursuantto Hawaii RevisedStatutesSection5 1-1, the CITY is authorizedto
construct,extend,own, maintainandoperatemasstransitsystemson the island of O’ahu;

WHEREAS,pursuantto CITY Ordinance07-001, the CITY is authorizedto implement
the Locally PreferredAlternative(LPA), whichis afixed guidewaytransitsystembetween
Kapoleiandthe Universityof Hawaii (UH) at Manoa,providedthat aMinimum Operable
Segment(MOS) of the LPA beconstructedwithin financialconstraints;

WHEREAS,ResolutionNo. 08-261 approvedthe MOS beginningat UH-WestO’ahu
(nearthe future Kroc Center),via FarringtonHighway andKamehamehaHighway(adjacentto
PearlHarbor), to Aolele StreetservingtheAirport, to Dillingham Boulevard,to Nimitz
Highway, to HalekauwilaStreet,andendingat Ala MoanaCenter;

WHEREAS,the CITY is constructinga masstransitsystemknownas the Honolulu
High-CapacityTransitCorridorProjectwithin the limits of the WestOahu/FarringtonHighway
Section,hereinafterreferredto as the “PROJECT”;

WHEREAS,the PROJECTis proposedto be situatedwithin highwayrights-of-way
whichareunderthejurisdiction,authority,andcontrol of the STATE;

WHEREAS,the CITY andthe STATE enteredinto the MasterAgreementbetweenthe
City andCountyof Honolulu andthe Stateof Hawaii for the Honolulu High CapacityTransit
CorridorProjectSectionfrom WestOahuto FarringtonHighway, dated___________ (the
“MasterAgreement”);

WHEREAS, in accordancewith the termsof the MasterAgreement,the CITY has
identified certainpropertieswithin the STATE’s rights-of-waysnecessaryfor the CITY to
completethe PROJECT;

WHEREAS, in accordancewith the termsof the MasterAgreement,the CITY andthe
STATE desireto enterinto this JointUseandOccupancyAgreementfor the certainproperties
morespecificallyidentified herein;
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WHEREAS,it is in the public interestfor the STATE to permitthe construction,
operationand maintenanceofthe CITY’s PROJECTandtransit facilities (hereinafterreferredto
as “GUIDE WAY FACILITY”) within the STATE rights-of-waysubjectto the conditionsherein;
and

WHEREAS,the STATE doesnot objectto grantingthe CITY’s joint useandoccupancy
rights overthe certainpropertiesprovidedthe CITY complieswith thetermsandconditionsset
forth below;

NOW, THEREFORE,the STATE andthe CITY, in andfor the considerationof the
mutual promiseshereinafterset forth, the sufficiencyandadequacyof whicharehereby
acknowledged,andintendingto be legallyboundthereby,herebymutually agreeas follows:

1. Premises.The STATE is the ownerof andhasjurisdiction,authority,control and
possessionof thosecertainparcelsof land describedin Exhibit “C” of the MasterAgreement
(hereinafterreferredto as the “Premises”).

2. Grantof UseandOccupancyRights.

a. The STATE herebygrantsthe CITY thejoint right to useand occupy,on a
non-exclusivebasis,including surface,subsurface,andair spaceproperty,
suchportion of the Premisesas shall benecessaryto allow the
construction,operation,andmaintenanceof the PROJECTfor the life of
the Honolulu High-CapacityTransitCorridorProjector for seventy-five
(75) yearsor soonertermination,whicheveroccursfirst.

b. The locationandextentof the Premiseswhich maybe utilized for
PROJECTfacilities, andthe scopeandnatureof suchuse,shall be
governedby the as-built drawings.

3. Right to Constructthe PROJECT.TheSTATE grantsto the CITY andits
Contractorsthe right to constructandmaintainthe PROJECTon, within, under,over, andacross
the Premises.The CITY shallbe solely responsiblefor all costsandexpensesincurredin
connectionwith the PROJECTandthe maintenanceof the PROJECTon the Premises,including,
but not limited to, all design,planning,engineering,construction,alteration,and maintenance
costsandexpenses.The CITY’s operationandmaintenanceresponsibilitiesduringPROJECT
constructionareset forth in Article III of the MasterAgreement.

4. Consideration.In considerationforthe CITY’s right to useandoccupythe
Premisesgrantedby the STATE to the CITY by this Joint Use andOccupancyAgreement,the
CITY agreesas follows:

a. TheCITY agreesto construct,operate,andmaintainthe GUIDEWAY
FACILITY as setforth in thisJoint Use andOccupancyAgreement;
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b. The CITY agreesto provideregularserviceto the generalpublic in the
areaservedby the PROJECT;and

c. The CITY shallbe solely responsiblefor all costsandexpensesincurredin
connectionwith the PROJECTandthe operationandmaintenanceof the
PROJECTon the Premisesas setforth herein, including,but not limited
to, all design,planning,engineering,construction,alteration,and
maintenancecostsandexpenses,includingthe coststo mitigate relocation
of highwayfacilities, occupantsor utilities dueto theexistenceof the
PROJECT.

5. Work Permit. The CITY shall requestandthe STATE shallpromptlygrant
within twenty-one(21) calendardaysor a mutually agreedupontime frameapermitfor any
construction,installation,maintenance,repair,removal,replacement,reconstruction,andupkeep
work thataffectsthesafetyand/oroperationsofthe STATE Highwaywithin the Premisesprior
to commencingsuchwork. In the caseof an emergency,the STATE maygrantthe permit after
the work remedyingtheemergencyneedhasbeenperformed.

6. Work Completion. Upon completionof anywork performedon, within, under,
over,or acrossthe Premisesby the CITY and its Contractors,the CITY and its Contractorsshall
removetherefromall unusedor surplusmaterials,if any,andshall restorethe Premisesandany
otheraffectedareasto aconditionreasonablysatisfactoryandacceptableto the STATE. In
addition,the CITY shallprovideawarrantyfor the restorationwork for a periodof not lessthan
twenty-four(24) monthsfrom the dateof final inspectionand acceptanceby the STATE. Such
warrantyshallbe identicalto thewarrantyrequiredby the CITY of the CITY’s Contractorsfor
the PROJECTwork, acopyof which is attachedto the MasterAgreementas Exhibit “D” and
incorporatedby reference,the STATE acknowledgesthat it hasreviewedandby signingthis
Joint Use andOccupancyAgreementacceptsthe termsof suchwarranty,andthewarrantyshall
insurethat the CITY shall be responsiblefor anyfailure of the restorationwork.

7. Ownershipof Improvements.Upon satisfactorycompletionof the fixed
guidewayimprovementsconstructedpursuantto the PROJECT,the CITY shallacceptsuch
fixed guidewayimprovementsas part of the fixed guidewaytransitsystem. Upon satisfactory
completionof the roadwayandrelatedimprovementsto STATE Highwaysconstructedpursuant
to the PROJECT,the STATE shallacceptsuchimprovementsas the STATE’s public
improvements.

8. Maintenanceof CITY Improvements.TheCITY shall,at its solecostand
expense,keepthe PROJECTin a safe,clean,sanitary,andorderlycondition, including,but not
limited to, making all necessaryrepairsto the PROJECT,andshall not make,permit, or suffer,
anywaste,strip, spoil, nuisance,or unlawful, improper,or offensiveuseof the PROJECT.

9. Repair. The CITY shallnot damage,undermine,or otherwisedestroyanyportion
of STATE property, including,without limitation, anySTATE Highwayfacilities or
improvementssituatedon or nearthePremisesor anyequipmentor appurtenancesrelating
thereto,including,but not limited to, sidewalks,storm drains,drainagesystems,and
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undergroundutility systems.The CITY shall,atthe written directionof the STATE,promptly,
atits solecostandexpense,repair,restore,andreconstructthat portionof said STATE property
sodamaged,undermined,or destroyed,including anyandall affectedfacilities, improvements,
equipment,andappurtenances.Repairwork shallbe designedandconstructedin accordance
with all applicableSTATE andfederalstandardsand requirements.

10. No Obstruction.The CITY shallnot construct,replace,repair,or maintainany
landscapingor anyportionof the PROJECTon, within, under,over, or acrossthe Premisesin
sucha manneras to (a) unreasonablyobstructtraffic, (b) obstruct,in anyway whatsoever,the
sight linesanddistancesandview corridorsalongthe STATE Highway, exceptas agreedto by
the parties,or (c) otherwiseconstituteahazardto usersof the STATE Highway, asdetermined
by the STATE.

11. STATE Work Within or Affecting the fixed guidewaytransitsystem. If the
STATE performswork of anykind on, within, under,over, across,near,or affecting the fixed
guidewaytransitsystem,theSTATE will coordinatesuchwork with the CITY. The CITY shall
not preventthe STATE from performingsuchwork, provided,however,thatthe STATE will
takethe necessaryprotectivemeasuresto assurethat suchwork doesnot unreasonablyinterfere
with the CITY’s useof the fixed guidewaytransitsystem.The STATE mustsecureapproval
from the CITY if the proposedSTATE work interfereswith the operationand/orsafetyof the
fixed guidewaytransitsystem.

12. Indemnity. Notwithstandinganyagreementsto the contrarybetweenthe STATE
andthe CITY, the CITY shallhold harmless,defend,andindemnify the STATE from and
againstall claims, demands,liabilities, suits,actions,judgments,costs,andexpensesfor loss,
injury, death,or damageundertort, contractor otherwise,including, but not limited to, claimsof
propertydamage,personalinjury, or deathof persons,andeconomicloss,wheneversuchloss,
injury, death,or damagearisesout of, is connectedwith, or relatedto the CITY’s acts,
omissions,rights andresponsibilitiesunderthisJointUseandOccupancyAgreement,provided,
however,thatthe CITY shallnot beresponsiblefor indemnifyingthe STATE from andagainst
anyclaimsor damagesarisingout of the negligenceor intentionalmisconductof the STATE.
Without in anyway limiting the CITY’s obligationshereunder,in exercisingthe CITY’s dutyto
defend,the CITY, in its solediscretion,maydefendsuchclaimswith counselof its choice,or
reimbursethe STATE for reasonabledefensecostsandattorneys’ feesthatwill be processedfor
paymentwithin thenormalcourseof business.

13. No Obligation to Third Parties. Thereareno intendedthird partybeneficiariesto
this JointUse andOccupancyAgreement.It is expresslyunderstoodthat the enforcementof the
termsandconditionsof this JointUseandOccupancyAgreement,andall rights of action
relatingto suchenforcement,shall bestrictly reservedto the CITY andthe STATE,andnothing
containedin this Joint Use andOccupancyAgreementshallgive or allow anylegalor equitable
remedy,claim, or right of actionby anythird personunderthisJointUseandOccupancy
Agreement. It is the expressintentionof the partiesthat anythird personwhoreceivesbenefits
underthisJointUse andOccupancyAgreementshallbe deemedan incidentalbeneficiaryonly.
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14. Insurance.The CITY shallprocureor causeto be procuredandmaintained
duringthe term of the Joint Use andOccupancyAgreement,comprehensivegeneralliability
insurance,andif necessary,excessliability insurance,with combinedsingle limits of not less
than$5,000,000for bodily injury andpropertydamageperoccurrence,which shall coverall the
claimsarisingout of, connectedwith, or relatedto rights andresponsibilitiesunderthisJoint Use
andOccupancyAgreement. Suchpolicy(ies)shallnamethe STATE as an additional insured.
The policiesof insurancefor the CITY’s Contractorsworking on the PROJECTand
GUIDEWAY FACILITY shallnamethe STATE as an additional insured.

The CITY shall furnishthe STATE with evidencethat suchpolicy or policieshavebeen
issuedandarein force,andwithout noticeor demand,furnish like certificate(s)uponeach
renewalthereof. The CITY shallprovidethe STATE with thirty (30) daysprior written noticeof
anyterminationor cancellationof the coverageprovidedby saidpolicy or policies. The
minimum limits of insurancerecitedhereinmaybe increasedby the STATE as the STATE
deemsnecessaryin the exerciseof soundbusinessjudgment. All insurancerequiredhereinshall
apply as primary insurancewith respectto anyotherinsuranceor self-insuranceprograms
affordedto the STATE. Thisparagraphshallnot relieveor releasethe CITY from its
responsibilitiesunderthis Joint Use and OccupancyAgreementor limit the amountor degreeof
the CITY’s liability, andshallnot be construedto transferany liability from the STATE to the
CITY.

The CITY may,at its solediscretion,electto self-insureanyandall insuranceit is
requiredto providehereinabove.

15. Assignment.The CITY’s rights underthis JointUse andOccupancyAgreement,
in wholeor in part, shallnot be sold, assigned,conveyed,leased,mortgaged,or otherwise
transferredor disposedof, directly or by operationof law,exceptto anagencyof government
that mayassumethe rights andobligationsof the CITY with respectto the Joint Use and
OccupancyAgreement;otherwise,the CITY maynot assignits interestwithout the prior written
consentof the STATE. In giving anysuchconsent,the STATEneednot releasethe CITY from
anyliabilities or obligationshereunder.

16. Default.

a. Notice of default. If the CITY defaultson or otherwisefails to performthe
CITY’s obligationsunderthisJointUse andOccupancyAgreement,the STATE will issuea
written noticeof defaultto theCITY by receiptedhand-deliveryor certifiedmail, returnreceipt
requested.

b. The CITY to CureDefaults. Any andall defaultsor failuresto performcontained
in suchnoticeof default mustbe resolvedandremediedto theSTATE’s reasonablesatisfaction
within onehundredeighty (180)calendardaysof the dateof the STATE’s written noticeto the
CITY or suchfurther time as maybe authorizedby the STATE in writing. TheCITY’s failureto
constructthe PROJECTin substantialaccordancewith the plansandspecificationsacceptedby
theSTATE shallbe deemedadefaultof thisJoint Use andOccupancyAgreement.
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c. STATE Remediesfor Failureto Cure. If the CITY fails to curesaiddefaultsor
failuresto perform within the requiredtime period,the STATE itselfmay,but shallnot be
obligatedto, cureor remedysaiddefaultsor failuresto perform andchargeanycostsand
expensesincurred in performingsaidcureor remedyto the CITY, who shall promptlypaysaid
costsandexpensesto the STATE uponreceivingnoticefrom the STATE. If the CITY defaults
or fails to perform asrequiredunderthis JointUse andOccupancyAgreement,the Stateshallbe
entitled to all remediesavailableunderthis Joint Use andOccupancyAgreementandby law,
whichremediesshallbe cumulativeandnot exclusive.

17. Abandonment.This Joint Use andOccupancyAgreementandall of the CITY’s
rights hereundershall terminate,withoutanyactionon the part of the STATE, in the eventof
non-useor abandonmentby the CITY of the Premises,or anyportionthereof,for a continuous
periodof five ~5)years.

18. Termination. This JointUseandOccupancyAgreementshall not beterminated
or cancelledin wholeor in part until the expirationof the life of the PROJECTor seventy-five
(75)years,whicheveroccursfirst, exceptas providedin paragraph17 (Abandonment).Any
terminationor cancellationof this JointUse andOccupancyAgreement,in wholeor in part,shall
not relievethe CITY of its obligationsto indemnify,defendand/orhold harmlesstheSTATE
pursuantto paragraphs12 (Indemnity)and 19 (HazardousMaterials)hereinwith respectto any
obligationsarisingprior to suchterminationor cancellationof all or a portionof this Joint Use
andOccupancyAgreement.

19. HazardousMaterials.

a. STATE pre-approvalrequired. The CITY shallnot, without thewritten prior
approvalof the STATE, the exerciseof which approvalis in the soleandabsolutediscretionof
the STATE,causeor permit the escape,disposal,discharge,or releaseof anyhazardous
materialsexceptas permittedby law. The CITY shallnot allow the storageor useof such
materialsin anymannernot sanctionedby law or by the standardsprevailingin the industry for
the storageand useof suchmaterials,norallow to be broughtonto and/orinto the Premisesany
suchmaterialsexceptto usein the ordinarycourseof the CITY’s business,andthen only after
written requestis madeto the STATE identifying suchmaterialsandupon the STATE’s written
consent,which consentmaynot beunreasonablywithheld. As usedin this paragraph19, the
“presence,escape,disposal,discharge,or releaseof hazardousmaterials”includes,but is not
limited to, oil, fuel, andpolychlorinatedbiphenyl(PCB) spillageor leakage,improperwasteoil
disposal,or pollution of anywaterattributableto the CITY’s (a) operationsandactivitieson or
connectedwith the Premisesor (b) useandoccupancyof the Premises.

b. The CITY’s bestknowledgeand belief. If any lenderor governmentalagency
shalleverrequiretestingto ascertainwhetheror not the CITY hascausedor permittedthe
escape,disposal,discharge,or releaseof hazardousmaterials,then the CITY shall beresponsible
for the reasonablecoststhereof. Hazardousmaterialspre-existingon the CITY
MAINTA[NTED STATE HIGHWAYS, as definedin the MasterAgreementandmore
specificallydelineatedin Exhibit “C” ofthe MasterAgreement,shallbe administeredin
accordancewith Article III of the MasterAgreement.TheCITY shallexecuteaffidavits,
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representationsandthe like from time to time concerningthe CITY’s bestknowledgeandbelief
regardingthepresenceof hazardousmaterialson, within, or underthe CITY MAINTAINED
STATE HIGHWAYS and/ortheescape,disposal,discharge,or releaseof hazardousmaterials
therefrom.

c. Indemnity. Notwithstandinganyagreementsto thecontrarybetweenthe STATE
andthe CITY, the CITY shall hold harmless,defend,indemnifyand insurethe STATE as an
AdditionallyNamedInsuredwhereappropriate,including,but not limited to, underanyCITY
excesspoliciesof insuranceandwhenthe CITY is namedas an AdditionallyNamedInsured
underpoliciesof insuranceprovidedby its Contractors,from andagainstall claims,demands,
liabilities, suits,actions,judgments,costs,andexpensesfor loss, injury, death,or damageunder
tort, contractor otherwise,including,but not limited to, claimsof propertydamage,personal
injury, or deathof persons,and economicloss,wheneversuchloss, injury, death,or damage
arisesout of, is connectedwith, or relatedto HazardousMaterialswithin the PROJECT,
GUIDEWAY FACILITY andCITY MAINTAINED STATE HIGHWAYS.

d. “Hazardousmaterials”definition. For the purposesof thisJoint Use and
OccupancyAgreement,“hazardousmaterials”shallmeananypollutant,toxic substance,
hazardouswaste,hazardousmaterial,hazardoussubstance,or oil as definedin or pursuantto the
ResourceConservationandRecoveryAct, the ComprehensiveEnvironmentalResponse,
Compensation,andLiability Act, andthe FederalCleanWaterAct, all as amended,or anyother
federal,State,or local environmentallaw, regulation,ordinance,rule, or by-law, whether
existingasof the datehereof,previouslyenforced,or subsequentlyenacted.

e. TheCITY’s clean-upobligation. Upon terminationof this JointUse and
OccupancyAgreement,the CITY shall,atthe CITY’s solecostandexpense,cleanup and
decontaminatethe Premisesandremoveall hazardousmaterialstherefrom,including,without
limitation, clean-upof surfaceand groundwatersto the extentpracticable,making the soil free
andclearof all contaminantsandhazardousmaterials.The CITY shall not be responsiblefor any
hazardousmaterialspre-existingon the Premisesprior to the executionof the JointUse and
OccupancyAgreementor which intrudesinto the Premisesfrom activitiesunrelatedto the CITY
or thePROJECT.

f. Protectionof waters. The CITY shallmaintainandemploy debris,pollution, and
contaminationcontrol measures,safeguards,andtechniquesto preventdebris,pollution, or
contaminationto oceanwaters,streams,or waterwaysresultingfrom the activities or operations
of the CITY, andthe CITY’s inviteesand agentson, within, under,over, across,through,or
connectedwith the Premises,andshall takepromptcorrectiveactionupon actual noticeof the
eventof suchpollution or contaminationto promptlyremovethe causeof suchpollution or
contamination,andshall immediatelycleanthe Premisesandaffectedareasandsurrounding
watersof suchpollutant or contaminantand restoreto the STATE’s reasonablesatisfactionthe
areasaffectedby suchpollution or contamination,all atthe CITY’s own costand expense.

20. Endof the Joint UseandOccupancyAgreement. Upon the expirationofthe life
of the PROJECTor seventy-five(75) years,whicheveroccursfirst, the partiesagreeto negotiate
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a newJoint Use andOccupancyAgreementto allow the continuedoperationandmaintenanceof
the PROJECTon the Premises.

21. Removalof the PROJECT. Uponthe expirationof the life of the PROJECTor
seventy-five(75)years,whicheveroccursfirst, andif anew JointUseandOccupancy
Agreementhasnot beenagreedto by the partiesas providedunderparagraph20 (End of the
Joint UseandOccupancyAgreement),or upon abandonmentas providedin paragraph17
(Abandonment),the CITY shall,atthe CITY’s solecost andexpense:

a. RemoveandRestore.Removeanyandall portionsof the PROJECTinstalledor
constructedon, within, under,over, or acrossthe Premisesandanyimprovements,equipment,
facilities, components,and appurtenancesrelatingtheretoandrestorethe Premisesto the
reasonablesatisfactionof the STATE to a conditionequalto currentstandardsor betterthan
existedprior to the commencementof thisJointUseandOccupancyAgreement.If the CITY
fails to restorethe Premisesto aconditionreasonablysatisfactoryto the STATE,the STATE
shallhavethe right to chargethe CITY, andthe CITY shall besolely responsiblefor, anyandall
reasonablecostsandexpensesincurredby the STATE in completingandaccomplishingsuch
restoration,including, but not limited to, anycoststhe STATE incursin removingand disposing
of the CITY’s property;or

b. STATE’s Option. At the STATE’s option,abandonin placethe PROJECTand
anyimprovements,equipment,facilities, components,andappurtenancesrelatingthereto;
provided,however,thatsuchterminationor cancellationshallnot relievethe CITY of its
obligationsto indemnify, defend,and/orhold harmlessthe STATE pursuantto paragraphs12
(Indemnity)and 19 (HazardousMaterials) hereinwith respectto anysuchobligationsarising
prior to suchterminationor cancellationof all or a portionof this Joint UseandOccupancy
Agreement.

22. Compliancewith Laws. The CITY, atall timesduringthe term of this Joint Use
andOccupancyAgreement,shallcomply with andobserveall of the requirementsof all Federal,
STATE,andCITY laws,statutes,ordinances,rules,andregulationsnow in force or which may
hereafterbe in force, including, but not limited to, all laws andregulationsapplicableto theuse
of areaswithin the highwayright-of-wayand/orFederal-aidHighways.

23. BindingEffect. All provisionscontainedin this JointUse andOccupancy
Agreementshallbe bindingupon and inureto the benefitof the respectiveparties,their
successorsandpermittedassigns,andofficers,agents,and employeesor anypersonactingfor
and on their behalf.

24. Singular,Plural. All wordsusedherein in the singularnumbershall extendto and
includethe plural. All wordsusedin the gendershallextendto and includeall genders.

25. Severability. The portionsof this Joint UseandOccupancyAgreementshall be
severable,andanyinvalidity, unenforceability,or illegality of anyprovisionor provisionsof this
JointUse andOccupancyAgreementshallnot affect anyotherprovisionor provisionsof this
JointUse andOccupancyAgreement,and eachterm or provisionof this Joint Useand
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OccupancyAgreementshallbe construedto be valid andenforceableto the full extentpermitted
by law.

26. Headings. The headingsandcaptionshereinarefor convenienceor reference
only andarenot intendedto fully describe,define,or limit the provisionsof this JointUse and
OccupancyAgreementto which theymaypertain.

27. Drafting of Agreement.The partiesexpresslyacknowledgethatthis JointUse
andOccupancyAgreementis the productof mutual negotiations;that eachhashadample
opportunityto readthe JointUse andOccupancyAgreement;that eachhashadanyquestionsor
concernscompletelyexplainedby independentcounseland is satisfiedthat thisJointUse and
OccupancyAgreementaccuratelyconveysthe meaningsand intentsit choosesto beboundby;
and,it is expresslyagreedthat neitherpartyshall beconstruedto bethe primarydrafterthereof.

28. Survivability. All obligationsarisingprior to terminationof thisJoint Use and
OccupancyAgreement,all obligationsof the partiesto be completedfollowing terminationof
the JointUse andOccupancyAgreement,andall paragraphsof thisJoint Useand Occupancy
Agreementallocatingresponsibilityor liability betweenthe partiesshall survivethetermination
of thisJoint UseandOccupancyAgreement.

29. EntireAgreement;Amendment.Thiswriting embodiesthe wholeagreementand
understandingof the parties. Thereareno promises,terms,conditions,or obligationsotherthan
thosecontainedherein,andthisJoint Use andOccupancyAgreementshall supersedeall
previouscommunications,representations,or agreementseitherverbalor written,betweenthe
partieshereto. ThisJoint Use andOccupancyAgreementcannotbe modified exceptby an
instrument,in writing, signedby eachofthe parties.

[N WITNESS WHEREOF,the partieshavecausedthesepresentsto beexecutedthe day
andyearfirst abovewritten:

CITY AND COUNTY OF STATE OF HAWAII
HONOLULU DEPARTMENTOF TRANSPORTATION

_____________________ By:__________________________
By: Rix Maurer III, Director Name: BrennonT. Morioka, Director
Departmentof Budget& Fiscal Services Departmentof Transportation
City & Countyof Honolulu Stateof Hawaii

APPROVEDAS TO CONTENT: APPROVEDAS TO FORM:

By: WayneY. Yoshioka,Director Deputy AttorneyGeneral
Departmentof TransportationServices
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APPROVEDAS TO FORM
AND LEGALITY:

DeputyCorporationCounsel
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Exhibit”D”
The following Section 4.26 of the General Conditions of Design-
Build Contracts City and County of Honolulu (02/2009) describes
the terms of the CITY’s warranty to the STATE, pursuant to the
terms of Article III, Paragraph 10 of the Master Agreement.
Section 4.26(e) is not applicable to the extent that it Iim~tsthe
guarantee period for a period of one year upon final acceptance
of the work by the Officer-in-Charge; for the purposes of the
Master Agreement the guarantee period of the CITY’s warranty to
the STATE is twenty-four (24) months after STATE acceptance of
PROJECT work and maintenance work.



(e) WhentheOfficer-in-Chargedeterminesthat theprojectis substantiallycomplete,apre-f~na1
inspectionwill beconductedby the Officer-in-Chargealongwith representativesofotherCity agencies
interestedin theproject,within sevendaysof receiptof therequestfrom the Contractor.

(f) If thepre-final inspeeticrndisclosesonly minor discrepancies,theOfficer-in~Chargeshall accept
theprojectassubstantiallycompleteandissuein writing, alist of the discrepanciesthatneedto be
ColTectedincludingall documentsrequiredby the Contract,hereinafierrefetiedto as the“punchllst~~nd
the time lB whichthe Contractormust completethepunchlist, Thedateof acceptanceof theprojectas
substanUallycompletesh~l1~ignit~’theendof thecontractcompletiontime.

(g) TheContractorshall,within sevendaysaflerreceiptofthepunchIist~proceedto completethe
itemson thepunchlist. Uponcompletion,theContractorshallsubmitawritten requestfora frnal
hispeetion,afterwhich, if the Officer-in-Chargefinds that all discrepancies&e satisfactorilycorrected,the
Officer-in-Chargewill acceptthe projectascompleted,hereinafterreferredto as“final acceptance.”

(h) Noncompliance.If theContractorf~iistoproceedor completethepunchlist within thespecified
tirnes~theOfficer-in-Chargenn~yproceedtohavesuchwork performedat theContractor?sexpense,atid
the Contractor’ssuretieswill be liable therefor,TheCity shall beentitledto reasonableattorneys’fees,
consu1t~nts*feesandcostsnecessarilyincurredby theConractor’si~efus~1to completethecontractaiid to
paysuchcostsof correctivework.

(i) Uponfinal acceptance,theContractorshall berelievedofits responsibilityin maintainingand
protectingthework andsiteandfor injutyto personsor property. Releaseof finat paymentsh~t1Ibeas
~peeifiedin section6,7, uFinalPayment.”

(j) Prior to reJeaseof final payment,theContractorshallsubmit,within thirty daysafter fin&
~cceptanee,or within suchtimeas theOffloer-in-Chargemayallow, &1 remainingdocumentsrequiredby
theContract.

4.26 Guarantee.(a) Thisguaranteeshallbedeemed~upp1ernenta1to guaranteeprovisionsprovidedin
othersectionsof the specificationsfor the individual units andsystemsofunits sospecified.

(b) Perfornmnc~.TheContractorguaranteesits performanceandtheperforniariceof its
subcontractorsunderihe contract,

(o) Materialsandequipment.TheContractoralsoguaranteesall materialsandequipmentfurnishedor
installedunderthe contr~otagainstdefectsandpoor ~voikmanshipandto be in opeiableconditionupon
final acceptanceof theworkor portionsof thework, andthatall suchmaterialsandequipmentconformto
iherequirementsof thiscontractandbefit for theuseintended.

(d) Design. TheContractorguarailteesthedesign to meetthe criteriaandoperatingrequirenieiits
specifiedandagainstfailure to perfonnin accordancewith suchciiteiiaandoperatingrequirements,

(e) Guaranteeperiod. Unlessotherwisespecificallystatedin the RFPthat alongerperiod is intended,
theguaranteeshallextendfor aperiodof oneyear uponfinal acceptanceof thework by theOfficer-in-
Chargeandshallit~ohicIealE labor,materials,equipmentandparts. TheOfficer-in-Chargemayalso
deternünethe guara~flveperiodto commeiiceupon acceptanceof thematerialor equipmentinsth]led,or
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workperfoirned.Furthermore,thisperiod shallbeextendedfrom thetiin~of correctionof anydefector
failure, correctedunderthe termsof thisguarantee,for a like periodof oneyear. TheContractorshall

provideanewcertificateof guaranteefor theextendedone-yearperiod.

(1) CoITevtion~The Contr~ctoi’shallconectall defectsor failuresdiscoveredwithin the guarantee
period. TheCity ~vi1IgivetheContractorpromptwritten noticeof suchdefectsor fai1ure~following their
discovery. TheContractorshallcommencecorrectiveworkwithin sevendaysfollowing notificationand
shalldiligentlyproseoutesuchworkto completion. TheContractorshall bearall costsof correctivework,
whichshallincludenecessaryd~sassexnbJy,transportation,reassemblyandretesting,aswell asrepairor
replacementof thedefectivematerialsor equipmentandanynecessm-ydisassemblyandreassemblyof
adjacentwork.

(g) Noncompliance.If theContractorfails to performcorrectiveworkin themannerandwttbin the
timestated,theCitymayproceedto havesuchworkperfoimedattheContractor’sexpense,andthe
Contractor~ssuretIes~vi1Ibeliable Iherefor. The City sh&1 beentitledto reasonaWe~fltorneys’fees,
consultants’feesandcostsnecessarilyincurredby the Contractor’srefusalto completethecontractandto
paysuchcostsof correctivework.

(ii) Perf’onn~mcebond, Unlessotherwisespecificallystatedin theRFPthat a longerperiod is
intended,theperfonnaucebondshallbe in full forceandeffect for thedurationof thecontract~indfora
period of oneyearafter final acceptanceof thecontraotby th~Offlc~i~-in-Charge.

(1) Rig1it~andremedies,Therightsandremediesof the City underthisprovisiondo not precludethe
exerciseof anyotheriight~orremediesprovidedby thiscontractorby law with respectto unsatisfactoiy
work performedby theContractor.

4.27 As-built drawiugs. TheContractorshallmaintainatthejob site two (2) setsof full sizecontract
drawings,markingthem in redto showall vadationsbetweentheconstructionactuallyprovidedandthat
indicatedorspecifiedin thecontractdocuments,includingburiedor concealedherein,or wherevariations
in scopeor characterofwork from that of the original eontra~tareauthorized,thedrawingsshall be
markedto definetheconstructionactuallyprovided. Whereequipnientinstallationis involved,thesize,
rnanufaoturer’sname,modelnumberandpowerinputor outputcharaoteilstics,asapplicable,~haI1be
shownontheas-builtdrawings.Therepresentationsof~uchchangesshall conformto standardsand
detailsasnecessaiyto clearlyportraytheas~bui1tconstruction.

Thedrawingsshallbe maintainedandupdatedona dailybasis.Monthly~ndfin~ilpaytnènt~toth~
Contractor shall besubjectto prior approvalof theupdateddrawings,includingapprovedChangeOrder
changesto design.

On completionof thework, bothsetsofrn~rked-updrawing~shall bedeliveredto theOfficer-in-
Chargeandshallbesubjectto theOfflcer-inCharge’s~pprovaIbeforeacceptance.

(02/09)GCDB ~4O~



Exhibit “E”

United States of America, DeDartment of Health, State of Hawaii v.
Department of Transportation, State of Hawaii, Civil No. 05-00636 HG

Consent Decree dated September 29, 2005



KELLY A, JOHNSON
ActingAssistantAttorneyGeneral
Environment& NaturalResourcesDivision
ANGELA O’CONNELL
EnvironmentalEnforcementSection
U~S.DepartmentofJustice
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SanFrancisco,California 94105
Telephone:(415)744-6485
Facsimile: (415)744-6476
E-mail: angela.o’connell@usdoj.gov
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UnitedStatesAttorney
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1 TheUnitedStatesofAmerica,on behalfoftheUnitedStatesEnvironmentalProtection

2 Agency(“EPA”), hasfiled a Complaintin thismatterallegingthat theHawai’i Departmentof

3 Transportation(“HDOT”) hasviOlatedprovisionsof the CleanWaterAct (“Act”), 33 U.S~C.

4 § § 1251— 1387,andtheregulationspromulgatedpursuantto the Act, includingtheconditionsand

5 limitations oftheHawai’i GeneralConstructionActivities StormWaterPermit, HAR 11-55

6 AppendixC; theHawai’i GeneralIndustrialActivitiesStormWaterPermit,HAR 11-55

7 AppendixB; HDOT’sHonolulu InternationalAirport NPDESpermit,PermitNo. H10021440;

8 andHDOT’s Municipal SeparateStormSewerSystemNPDESpermit (“MS4”) forOahu,Permit

9 No. H10021245(to bereissuedasNo. HIS000001). TheStateofHawai’i, on behalfof the

10 Hawai’i DepartmentofHealth(“DOH”), joined in theComplaintto bring claimsagainst

11 Defendantsfor violationsofStatelaw.

12 ThePartiesrecognize,andtheCourt by enteringthisConsentDecreefinds, that this

13 ConsentDecreehasbeennegotiatedby thePartiesin good faith andwill avoid litigation between

14 thePartiesandthat this ConsentDecree.is fair, reasonable,andin thepublic interest.

15 NOW, THEREFORE,beforethetakingof anytestimony,uponthepleadings,without

16 adjudicationor admissionof ai~yissueof factor law, anduponconsentandagreementofthe

17 Parties,it is herebyADJUDGED,ORDERED,AND DECREEDas follows:

18 I. GENERALPROVISIONS

19 1. JurisdictionandVenue. ThisCourt hasjurisdictionoverthesubjectmatterofthis

20 actionandoverthepartiespursuantto 33 U.S.C.§~1319& 1365 andpursuantto 28 U.S.C.

21 §~1331, 1345, 1355& 1367. TheComplaintstatesclaimsuponwhichreliefmaybegranted

22 under33 U.S.C. §1319andunderapplicableprovisionsofStatelaw. Venueis properin this

23 Disfrict under33 U.S.C. § 1319(b)andunder28 U.S.C.§~1391(b)and(c) & 1395(a),because

24 thedefendantmaybefoundhereandbecausethetransactionsandoccurrencesgiving rise to the

25 Complaintoccurredhere. ForpurposesoftheDecree,HDOT consentsto andwill not contest

26 theCourt’s exerciseofpersonaljurisdictionoverIIDOT orvenuein thisDistrict.

27
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1 2. PartiesBound. Theobligationsof this ConsentDecreeapplyto andarebinding

2 upontheUnitedStatesandDOH anduponHDOT andanysuccessorsagenciesorotherentities

3 orpersonsotherwiseboundbylaw. Within 10 businessdaysofentryofthisDecree,FIDOT shall

4 providea copyof this Decreeto eachManager,eachProjectSuperintendent,andeachfirm

5 retainedby}{DOT to implementthisDecree. If, morethan10 businessdaysafterentryof this

6 Decree,aManager,ProjectSuperintendent,orotherpersonor firm becomesan employeeof

7 HDOT or is retainedbyHDOT to implementprovisionsofthisDecree,HDOT shallprovide

8 suchpersonor firm a copy oftheDecreewithin 10businessdaysofsuchemploymentor

9 retention.

10 3. Definitions. Exceptasspecificallyprovidedin thisDecree,definitionsforthe

11 termsusedin thisDecreeshallbe incorporatedfrom theCleanWaterAct andthe regulations

12 promulgatedpursuantto theAct. Wheneverterms listedbelowareusedin this Decree,the

13 following definitions apply:

14 a. “Acceptableevidence”,for thepurposesofParagraphs21.c and24.b,

15 below includesinvoices,purchaseorders,or otherdocumentationthat specifically

16 identifiesanditemizesthe individual costsofthegoodsor servicesfor whichpaymentis

17 made. Canceleddraftsdo notconstituteacceptableevidenceunlesssuchdrafts

18 specificallyidentif~’anditemizetheindividual costsof thegoodsor servicesfor which

19 paymentis made.

20 b. BestManagementPractices(“BMPs”) shallhavethemeaningset forth in

21 40 C.F.R. § 122.2which statesthat BMPs “meanschedulesof activities,prohibitionsof

22 practices,maintenanceprocedures,andothermanagementpracticesto preventorreduce

23 thepollutionof ‘watersoftheUnitedStates’.” BMPs also includetreatment

24 requirements,operatingprocedures,andpracticesto controlplant siterunoff; spillageor

25 leaks,sludgeorwastedisposal,ordrainagefrom raw materialstorage.”

26
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I c. BMP ProgramPlan(“BMPPP”) shallmeana programmaticchapterunder

2 theStormWaterManagementProgramPlan(“SWMPP”) thatmeetsthe termsand

3 conditionsoftheMS4permit andtherequirementsof SectionV ofthis ConsentDecree

4 (Injunctive Relief).

5 d. “CleanWaterAct” or “Act” shallmeantheFederalWaterPollution

6 Control Act, as amended,33 U.S.C. §~1251—1387.

7 e. “ConnectionPermit” shallmeanapermit issuedbyIIDOT for physical

8 connectionsinto its OahuMS4.

9 f. “Critical deficiencies”for purposesofParagraph1O.g.(2)shallmeanthose

10 deficienciesthatposean immediatethreatfor thedischargeofpollutantsto thestorm

Ii drainsystem,surfacewaters,or Statewaters. Critical deficienciesinclude,but arenot

12 limited to, thefollowing examples:

13 (1) Any observeddischarge,or evidenceofdischarge,of untreated

14 stormwateror non~stormwaterto thestormdrainsystem,surfacewaters,or State

15 watersgeneratedby theconstructionactivity.

16 (2) Absenceof linearbarriersandlorperimetercontrolsrequiredby the

17 BMP Plan.

18 (3) Thereare identifiedstormdraininlets, surfacewaters,or State

19 waterswithin oradjacentto theprojectsitein closeproximity to disturbedsoil

20 areaswithoutcontrolmeasuresin placethatposean immediatethreatofuntreated

21 stormwaterdischarges.

22 (4) Work in anactivestreamchannelor othersurfacewaterbody

23 withoutproperimplementationofrequiredBM.Ps.

24 (5) Presenceof anyspilled oil orhazardousmaterialsnearto

25 unprotectedstormdrain inlet, surfacewaters,or Statewaters.

26

27

28 3



1 g. “Day” shallmeana calendardayunlessotherwisespecifiedto be a

2 working day. “BusinessDay” shallmeanadayotherthanaSaturday,Sunday,Stateor

3 Federallegalholiday. In computinga prescribedperiodof time,thedayoftheeventshall

4 notbe included. If astatedtimeperiodexpireson a Saturday,Sunday,StateorFederal

5 legal holiday, it shallbe extendedto includethenextworkingday.

6 h. “DischargePermit” shallmeanapermitissuedby HDOT for discharges

7 into its OahuMS4.

8 i. “DOH” shallmeantheHawai’i DepartmentofHealthandanyofits

9 successordepartments,agencies,or instrumentalities.

10 j. “Encroachmentpermitproject” shallmeanaconstructionproject

11 undertakenby a third partywithin oneofUDOT’s rights-of-wayandthat requiresthe

12 issuancebyHDOT ofa“Permit to PerformWorkUponStateHighways”.

13 k. “EPA” shallmeantheUnited StatesEnvironmentalProtectionAgencyand

14 anyof its successordepartments,agencies,or instrumentalities.

15 1. “GeneralConstructionActivitiesStormWaterPermit” refersto thepermit

16 issuedbyDOH for ConstructionActivities, HAR 11-55AppendixC.

17 m. “GeneralIndustrialActivities StormWaterPermit” refersto thepermit

18 issuedbyDOH for IndustrialActivities, HAR 11-55AppendixB.

19 n. “High Priority Watersheds”shallmeanthosedepictedatAppendixA

20 which is incorporatedhereinby reference.

21 o. “IndustrialActivity” shallhavethemeaningset forth in 40 C.F.R. §
22 122.26(b)(14)(i)-(xi),excluding40 C.F.R.§ 122.26(b)(14)(x).

23 p. “Inspection” for purposesofParagraph1O.k.(2)shallmean,ata minimum,

24 (1) Visual inspectionofthe inlet(s)and/orpointof connectionto the

25 MS4for evidenceof thepresenceofpollutantsorotherillegal discharges;

26
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1 (2) Visual inspectionofthetributaryareafor potentialsourcesof

2 pollutantsexposedto storrnwaterandthepresenceofBMPs, if any,employedto

3 preventthedischargeofthosepollutantsto theMS4; and

4 (3) Discussionwith afacility representativeto ensurethat theyknow

5 thedifferencebetweenallowabledischargesto theMS4arid pollutantdischarges

6 whicharenot allowedto be dischargedto theMS4.

7 q. “Major deficiencies”for purposesof Paragraph1O.g.(2)shallmeaiithose

8 deficienciesthat aresignificantproblemswhich couldresultin the dischargeof pollutants

9 to the stormdrain system,surfacewaters,or Statewaters. Major deficienciesinclude,but

10 arenot limited to, the following examples:

11 (1) No BestManagementPractices(BMP) PlanorNPDESpermit(if

12 required).

13 (2) Linearbarriersandlorperimetercontrolsin areastributaryto a

14 waterbodyor drain inlet areinstalledas requiredby theBMP Plan,but arenot

15 functional. This includessilt fencesthatarenot anchoredproperly,have

16 collapsed,beendrivenoveror overwhelmedby accumulatedsediment.

17 (3) Hazardousmaterialsor wasteis storedwithin theprojectwithout

18 containmentor implementationof BMPs,

19 (4) Oil, fuel, orbrakeor transmissionfluid spills coveringmorethan

20 onesquareyard and/oradjacentto protectedstormdraininlets,surfacewaters,or

21 Statewaters.

22 (5) Any dischargeof sedimentor otherdeleteriousmaterialresulting

23 from dewateringoperationsconductedwithoutimplementationof requiredBMPs

24 for dewatering.

25 (6) Sedimenttrackingmorethan50 feet from project ingress/egress

26 location(s).
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1 (7) Expansionoftheactivedisturbedsoil arealimit withoutwritten

2 approval.

3 (8) Soil stabilizationandsedimentcontrolsarenot installedin

4 accordancewith applicableconstructionsiteBMP Plan.

5 (9) Sedimentcontrolsareinstalledin accordancewith theBMP Plan,

6 but thereis a largeunstabilizeddisturbedsoil areawith insufficientcontrols

7 downgradientto preventthedischargeofimtreatedstormwaterto thestormdrain

8 system,surfacewaters,or Statewatersif araineventgeneratesrunoff.

9 (10) Dust from projectsitevisiblyblowingoff the siteandinto storm

10 drainconveyancesor adjacentsurfacewaterbodies

11 r. “MasterConsultant”shallmeantheconsultantor consultantsprocuredby

12 HDOT in orderto providevariousfunctionsin supportof therequirementsof this

13 ConsentDecree.

14 s. “Minor deficiencies”for purposesof Paragraph1O.g.(2)shallmeanthose

15 deficienciesthat do not poseathreatfor dischargeof untreatedstormwateror pollutants

16 to the stormdrainsystem,surfacewaters,or Statewaters,but arenot in strict

17 conformancewith theSWPPPor BMP Plan. Minor deficienciesinclude,butarenot

18 limited to, thefollowing examples:

19 (1) BMP Plandoesnot reflect currentoperationsandan amendmentis

20 recommended.

21 (2) BMPs arenot deficient,butarenot consistentwith theBMP Plan.

22 (3) Linearbarriersandlorperimetercontrolsareinstalledas required

23 by theBMP Plan,but requireminormaintenance.Forexample,a silt fencewhich

24 is not anchoredproperlythroughoutthe entirelengthor aninlet protectiondevice

25 with someaccumulatedsilt.

26
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1 (4) Soil stabilizationorsedimentcontrolsareinstalledasrequiredby

2 theBMP Plan, butnotproperlymaintained.

3 (5) Site inspectionsby projectstaffarenotbeingconductedat the

4 requiredfrequencies.

5 (6) Non-stormwateror wastemanagementBMPs improperly

6 maintained.

7 (7) Oil, fuel, or brakeor transmissionfluid spills coveringlessthan

8 onesquareyard andflQi adjacentto stormdraininlets,surfacewaters,or State

9 waters.

10 (8) Evidenceof activewind erosionon unstabilizedslopes/stockpiles.

11 (9) Minor trackingless than50 feetfrom project ingress/egress

12 locations.

13 (10) Major deficiencieswhich areconectedprior to theinspector

14 leavingthesite.

15 t. “MS4 Permit” refersto theNPDESpermit issuedbyDOH to HDOT

16 HighwaysDivision for dischargesfromHDOT’s municipalseparatestormsewersystem

17 on theIslandof OahuanddesignatedasPem~itNo. H10021245aiid to be reissuedasNo.

18 HIS000001.

19 u. “Notice of Intent” shall meana request for coverage under a General

20 Permit.

21 v. “Parties”meanstheUnitedStates,on behalf of EPA; theState,on behalf

22 ofDOH; andHDOT.

23 w. “ResponsibleOfficer” shallmeananofficial ofHDOT in chargeof storm

24 waterprogramfunctionsfor eithertheHighwaysDivision or theAirports Division, orany

25 otherpersonwhoperformssimilarpolicy ordecisionmaking functionsfor HDOT andis

26 authorizedasset forth at 40 C.F.R. § 122.22.
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1 x. “SEPs”shallmeaiitheSupplementalEnvironmentalProjectsto be

2 performedunderthis Decreeandmorefully describedin SectionVH, below.

3 y. “ServiceContractor”shallmeanthecontractoror contractorsprocuredby

4 JJDOTin orderto providevariousservicesin supportoftherequirementsof thisConsent

5 Decree.

6 z. “Site” shallmeananylocationin the StateofHawai’i thatHDOT owns,

7 leases,oroperates,andat which thereis orwill be constructionresultingin ground-

8 disturbingactivitiesgreaterthanor equalto oneacreor that is otherwisesubjectto the

9 NPDESstormwaterconstructionregulationsset forth at40 C.F.R. § 122.26(b)(14)(x)or

10 40 C.F.R. § 122.26(b)(15).

11 aa. Site-SpecificBMP Planshallmeana plan for controllingpollutantsin

12 storm waterdischargesfrom Sitesthatmeetstherequirementsof theGeneral

13 Construction Activities Storm Water Permit andSection V of this Consent Decree.

14 bb. “State” shall refer to the State of Hawai’i.

15 cc. “SWPCP” shall mean a Storm Water Pollution Control Plan, a plan for

16 controlling pollutants in stormwater discharges from locations thatmeetsthe

17 requirements of the General Industrial Activities Storm Water Permit and Section V of

18 this Consent Decree.

19 dd. “SWMPP” shall meana Storm Water Management Program Plan

20 developed andimplemented as required by HDOT’s MS4permit andmodified as

21 required by this Consent Decree.

22 II. COMPLIANCE WITH THE CLEAN WATER ACT

23 4. HDOTshall fuily complywith all requirementsof the CleanWaterAct, as well as

24 with the terms andconditions of all applicable NPDBSPermits, including the HighwaysDivision

25 Oahu District Municipal Separate Storm SewerSystem(“MS4”) permit; theHonolulu

26 International Airport NPDESpermit, Permit No. H1002 1440; the Hawai’i GeneralIndustrial
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1 Activities StormWater pennit, EAR11-55 Appendix B; andtheHawai’i GeneralConstruction

2 Activities StormWaterpermit,HAR 11-55AppendixC.

3 In. APPROVAL PROCESS

4 5. Approval of Deliverables. After reviewof any plan,report,orotheritem that is

5 required to be submitted pursuant to this Consent Decree,EPAandDOHshall in writing: (a)

6 approve the submission; (b) approve thesubmission upon specified conditions; (c) approve part

7 of the submission anddisapprove the remainder; or (d) disapprove the submission.

8 a. If the submission is approved pursuant to Paragraph 5 ,(a), HDOTshall

9 take all actions required by the plan, report, or other document, in accordance with the

10 schedules andrequirements of the plan, report, or other document, as approved. If the

11 submission is conditionally approved or approved only in part, pursuant to Paragraph

12 5.(b) or (c), 1-IDOT shall, upon written direction of EPAandDOH, take all actions

13 required by the approved plan, report, or other item that EPAandDOH determineare

14 technically severable from anydisapproved portions, subject to HDOT’s right to dispute

15 only the specified conditions or the disapproved portions, under Section X of this Decree

16 (Dispute Resolution).

17 b. If the submission is disapproved in whole or in part pursuantto Paragraph

18 5 .(c) or (d), HDOTshall, within 30 business days or such other time as agreed to in

19 writing, correct all deficiencies andresubmit the plan, report, or otheritem, or

20 disapprovedportionthereof,for approval,in accordancewith the preceding Paragraphs.

21 If the resubmissionis approvedin wholeor in part,HDOT shall proceed in accordance

22 with theprecedingSubparagraph.

23 6. Any Stipulated Penalties applicable to the original submission, as provided in

24 Section Vifi of this Decree, shall accrue during the 30-dayperiod or other period specified for

25 resubmission, but shall not be payableunlesstheresubmissionis untimelyor is disapprovedin

26 whole; provided that, if theoriginal submissionwasso deficient as to constitute a material breach
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1 of HDOT’s obligations underthisDecree, the Stipulated Penalties applicable to the original

2 submission shall be due andpayable notwithstanding any subsequent resubmission.

3 7. If a resubmitted plan, report, or other item, or portion thereof, is disapproved in

4 whole or in part, EPAandDOH may again require HDOTto correct anydeficiencies, in

5 accordance with the preceding Paragraphs, or mayitself correct anydeficiencies, subject to

6 FIDOT’s right to invoke Dispute Resolution andto the right of EPAand DOHto seek Stipulated

7 Penalties as provided in the preceding Paragraphs.

8 IV. CERTIFICATION OF REPORTSAN!) SUBMISSIONS

9 8. Except as otherwise expressly provided in this Consent Decree, any reportor

10 other documentsubmittedbyHDOT pursuantto thisDecreethatmakesanyrepresentation

11 concerning compliance or noncompliance with anyrequirement of this Decree, the Act or its

12 implementing regulations, or any applicable permit, shall be certifiedby aResponsibleOfficer of

13 IHDOT. The certification shallbe in the following form:

14 I certify under penalty of law that I have examined andam familiar with the
informationsubmittedin thisdocument andall attachments andthat this

15 documentandits attachmentswerepreparedeitherby mepersonallyor undermy
direction or supervisionin amannerdesignedto ensurethatqualified and

16 knowledgeablepersonnelproperlygatherandpresent the information contained
therein. I furthercertif~’,basedon my personalknowledgeor on my inquiryof

17 those individuals immediately responsible for obtaining the information, that the
information is true, accurate andcomplete. I am aware that there aresignificant

18 penalties for submitting false information, includingthe possibilityof fines and
imprisonment for knowingly andwillfully submittingamateriallyfalsestatement.

19
V. INJUNCTIVE RELIEF

20
HighwaysDivision OahuDistrict MS4

21
Compliance with December 2003 SWMPP andAdditional Requirements

22
9. Upon entryof this Consent Decree, HDOTshall fully and completely implement

23
its December 2003 StormWater Management Program Plan (“SWMPP”). In addition, HDOT

24
shallalsocomplywith the additionalrequirementssetout belowat Paragraphs9.a - 9g. For

25
eachof theseadditionalrequirements,HDOT shallmakeandsubmitthenecessarymodifications

26
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1 to its SWMPPandimplement those modifications upon submittal. HDOT shall makeadditional

2 modifications as requested by EPAandDOH, in accordance with Sectionifi (Approval Process).

3 a. DebrisRemoval Best ManagementProgram

4 (1) Within 60 days of entry of this ConsentDecreeHDOT shall

5 modify, andimplement accordingly, the StreetSweeping Schedule as set out as

6 Table11-1 of the December2003 SWIv1PPso asto providefor thesweepingofall

7 statehighwaysegmentson Oahu(shoulders andmedians)atleastasfrequentlyas

8 set forth in thisParagraph.A list of roadwaysegmentsandtheir respective

9 minimumsweepingfrequenciesis setout atAppendixB andincorporatedherein

10 by reference.HDOT mayproposerevisionsto this modifiedStreetSweeping

11 schedulewhenit submitstherevisedSWMPPin accordance with Paragraph10.f

12 below.

13 (2) Within 60 daysof entryof this Consent Decree, FIDOT shall

14 modify, andimplement accordingly, the StormDrainageStructureInspection

15 Scheduleas setout asTable11-2 of theDecember2003 SWMPPsoas to provide

16 forthe inspectionandnecessarycleaning,as providedfor atPagesDR3-1 and

17 DR3-2, of all statehighwaystormdrainagesystemgutters,swales,openchannels!

18 ditches,eulverts,draininlets,catchbasins,manholes,outfalls,andother

19 accessibledischargepointsthatareappurtenantto all statehighwaysegmentson

20 Oahuaccordingto therequirementsof this Paragraph.Theminimuminspection

21 andcleaningfrequenciesrequired by this Subparagraph aresetout atAppendixC

22 andincorporated herein by reference. HDOTmay propose revisionsto this

23 modified Stonn Drainage Structure Inspection Schedule when it submits the

24 revised SWMPPper Paragraph 1O.f, below.

25 (3) Within two years of entryof this Consent Decree, HDOTshall

26 develop andimplement a comprehensive asset management system for the Oahu
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1 District’sstormdrainsystemandrelated appurtenances,includingmaintenance

2 equipment,to ensureappropriatedebrisremovalandsystemmaintenance.The

3 assetmanagementsystemshall include justification of its prioritieson thebasisof

4 potential impactsto water quality andshall,at a minimum, includeidentification

5 of thenumberandlocationof all draininlets andoutfalls. HDOT shallusethis

6 assetmanagementsystemto establishpriorities andto scheduleandtrack

7 appropriatesystemmaintenanceanddebrisremovalprogramactivities,suchas

8 streetsweeping,catchbasincleaning,andgreenwasteandaccumulatedsoil

9 removal. The assetmanagementsystemshallbe includedin themodified

10 SWMPPuponits completion.

11 b. ConstructionActivitiesBMP Program

12 (1) Within 90 daysafterentryofthisDecree,HDOT shallprovidea

13 copyof thecurrentedition oftheCity andCountyofHonolulu’s “Best

14 ManagementPracticesManualfor ConstructionSitesin Honolulu” (“CCH

15 Manual”), to all appropriatestaffinvolvedin construction,includingcontractors

16 andin-houseemployees(including employeesoftheMaintenanceSectionwho

17 areeitherdirectlyor indirectlyinvolvedin theimplementationofactivitiesunder

18 eithertheSWMPPand/orthis ConsentDecree),thoseinvolvedin work done

19 pursuantto encroachmentpermits,andthoseinvolved in erosioncontrolprojects.

20 Forthepurposesofthis Subparagraph,it shallbe sufficient for BDOT to provide

21 to theoffices listed in AppendixG,ataminimum,thenumberofCCHManuals

22 specifiedin Appendix G. Within 90 daysafterentryof theConsentDecree,any

23 Contractor(eitherprofessionalconsultantorconstructioncontractor)involved

24 with constructionatFIDOT facilities orwithin StateHighwaysrights-of-wayshall

25 berequiredto obtainthe CCHManual.

26
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1 (2) IIDOT shall provideannualtrainingon theConstructionBMP

2 ProgramPlanto all staffwith constructionstormwater responsibilities, including

3 constructionengineers,maintenancestafl andplanreviewers. This trainingshall

4 be specificto I-lOOT activities(including the proper installation andmaintenance

5 of approvedBMPs),policies, andprocedures.Thefirst annualtrainingshallbe

6 conducted by no later thanSeptember 15, 2005 or within 30 days after entryof

7 this Decree, whichever is later.

8 (3) Beginning 30 days after entry of this Decree, HIDOT shall not

9 allow construction to commence on anycontract, in-house, or encroachment

10 permit project unless anduntil it (a) hasverified that the project has received from

11 DOHaNoticeof GeneralPermitCoverageundertheHawai’i General

12 Construction Activities StormWaterpermit (unlessthe project will disturb less

13 than one acre of land) andhas satisfied anyother applicable requirements of the

14 Hawai’i NPDESpermit program, and(b) has reviewed the applicable Site~

15 Specific BMP Plan to verif~’that it fully meets all requirementsof thefollowing,

16 to the extent that they areapplicable: (i) HDOT’s Standard Provisions (Sections

17 107.17 and209); (ii) Water Pollution andErosion Control Notes; (iii) NPDES

18 Requirements for Permit Projects Within State Highway Right-of-WayNotes;(iv)

19 the General Construction Activities Storm Water NPDBSpermit; and(v) any

20 other applicable requirements of the Hawai’i NPDESpermit program. For

21 encroachment permit projects, FIDOT shall only be responsible for the activities

22 described in Subparagraphs 9.b.(1) and 9,b.(3) above, for work that occurs within

23 HDOT rights-of-way.

24 (4) Within 10 businessdaysafter’entryof thisDecree,HDOT shall

25 submit for approval achecklistthat its reviewersshallusein evaluatingtheBMP

26 plans pursuant to thisParagraph. Upon approval, HDOTshall provide copies of
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1 this checklist to applicantsfor encroachmentpermitsandto contractors for their

2 usein developingconstructionSite-SpecificBMP Plansfor HDOT-contracted

3 constructionprojects.

4 (5) Uponentryofthis Decree,prior to theinitiation ofground-

5 disturbingactivitiesatanySite,exceptfor activitiesassociatedwith the

6 installationofBMPs ata Site,no otherconstructionactivitiesmaycommence

7 until anHDOT engineer(or anengineerretainedby HI)OT) orqualified inspector

8 reviewsandbecomesfamiliarwith theprojects’site-specificBMPplanand

9 inspects the Siteto determinewhethertheBMPsrequiredby theBMP planhave

10 been installed correctly andin the correct locations. The engineer or qualified

11 inspector who conducts this inspection shall document that the BMPsrequired by

12 the BMIP planhave been installed correctly andin the correct locations prior to the

13 commencement of anyother ground-disturbing activity.

14 c. Chemical Applications BMP Program. Within 60 days afterentry of this

15 Decree, HDOTshall develop andimplement a specific training program, for all potential

16 appliers (bulk andhand-held) of fertilizers, pesticides, andherbicides,in theproper

17 application of those substances. IIIDOT shall not permit the application of fertilizers,

18 pesticides, or herbicides unless the applier has first received this training.

19 d. Erosion Control BMP Program.Within 180 days after entry of this

20 Decree, HDOTshall submit for approval a plan for the completion of highpriority

21 erosion control projects on all of the sites listed in Appendix D which is incorporated

22 herein by reference. This plan shall include for each site, at a minimum: the proposed

23 erosion control methodology to be utilized; construction schedule; cost estimate;

24 completion criteria; anda schedule for post-completioninspectionandmaintenance. All

25 erosion control projects to be done under this Subparagraph shall be completed by no

26
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1 laterthantwo yearsafterentryof this Decree. UDOT shall continue to perform

2 maintenanceactivitieson completedprojects asnecessary.

3 e. Maintenance Facilities BMP Program

4 (1) Within 90 days after entry of this Decree, HDOTshall develop and

5 implement, for each maintenance baseyard located on Oahu, a site-specific

6 SWPCPthat includes, among other things, a detailed site plan, site description,

7 and facility layout, description of potential pollutant sources, site-specificBMPs,

8 inspection procedures, andspill cleanup procedures. An individual at each facility

9 (e.g., yard foreman) shall be charged with ensuring implementationofthe

10 SWPCP. This individual shall be trained to conduct inspections andidentif~’ areas

11 for BMPimprovement. To ensure consistency andprovide assistance and

12 oversight,HDOT shall identify an individual, also trainedto conductinspections

13 andidentify areasfor BMP improvement andindependent of anyspecific

14 baseyard,who shallconductinspectionsofall six baseyardsat leastquarterly.

15 (2) HDOT shall develop andimplement a formal stormwater

16 awareness training program for Oahu District Maintenancesupervisorsandstaff

17 that identifies potential sources of pollution, general BMPs thatcanbe used to

18 reduce or eliminate such sources, andspecificBMPsfor the District’s facilities

19 arid activities. The training shall incorporate elements of the public education

20 campaign being implemented by the City andCountyof Honolulu andshall

21 educatestaffthattheyservearolein protectingwaterquality. Maintenance

22 supervisorsandstaffshallbemadeawareof the NPDBSpermit, theoverall

23 SWMPP, the SWPCPfortheirbaseyard,andtheapplicableBMPPP(s).HDOT

24 shall conduct the first round of this trainingby no laterthanSeptember 15, 2005

25 or within 30 days after entry of this Decree, whichever is later.

26 € NewDevelqpment andSignificantRedevelopment BMP ProgramPlan
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1 (1) Within 90 days of the commencement of services by the Master

2 Consultant,or within 180 daysof entryof thisDecree,whichevercomesfirst,

3 HDOT shalldevelopandimplementspecificcriteriaestablishingwhenpermanent

4 post-constructionBMPsmustbeincludedin projectdesignto addressstormwater

5 impactsandpollutantsof concern. Thesecriteria shall takeinto consideration,

6 amongotherthings,potentialwaterquality impactsanticipatedfromthe

7 permanent post-construction conditions. Permanent post-constructionBMPs to be

8 considered shall include those designed to treat storm water rimoff andother

9 structural type devices.

10 (2) Upon approval of the criteria establishedunderParagraph9.f(1),

11 above, HDOTshall not advertise anyconstruction project or award any

12 construction contract unless and until the project design has been reviewed to

13 ensure that appropriate permanent post-construction BMPshave been included in

14 the project design andareincluded in the bid package. No project shall proceed

15 without the inclusion of appropriate permanent post-construction BMPsunless

16 there is specific documentation demonstrating that such post-construction BMPs

17 arenot practicable. For the purposes of thisParagraph and for a period not to

18 exceed 60 days after approval of the criteria, matters concerning the timing or

19 scheduling of a project may be considered as a reason that post-construction

20 BMPsarenot practical for inclusion in the project design. Project documents for

21 projects that will include installation of permanent post-construction BMPsshall

22 also include appropriate requirements for their futurecontinued maintenance.

23 (3) Upon approval of the criteria establishedunderParagraph9.f.(1),

24 HDOTshall not issue anyencroachment, discharge, or connection permit for any

25 project that requires NPDESpermit coverage under the General Construction

26 Activities Storm Water Permit unless and until the project design has been
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1 reviewed to ensurethat appropriatepermanentpost-constructionBMPs havebeen

2 included in the project design and are included in the permit application package.

3 No encroachment, discharge, or connection permit shall be issued without the

4 inclusion of appropriate permanent post-construction BMPsunless there is

5 specificdocumentationdemonstratingthatsuchpost-constructionBMPsarenot

6 practicable.Permitdocumentsfor applicationsthatwill includeinstallationof

7 permanentpost-constructionBMPsshall also includeappropriaterequirementsfor

8 theirfuturecontinuedmaintenance.

9 g. Illicit Connection/ Illegal DischargeBliminationProgram

10 (1) HDOT shall completefollow-up investigationson all industrial,

11 commercial,andhigh-densityresidentialparcelsdischargingto HDOT’s MS4 that

12 areindicatedin theDecember2000StormWaterQuestionnaireSurveyof Parcels

13 Adjacentto HighwayRights-of-Way(“QuestionnaireSurvey”). Follow-up

14 investigationsshallbe rankedasfollows: parcelsidentifiedin theQuestionnaire

15 Surveyaspriorities 1-4 shallbeconsideredas Tier 1 parcels;parcelsidentifiedas

16 priorities5-16 shall be consideredasTier2 parcels;andparcelsidentifiedas

17 priorities 17-30shall beconsideredasTier3 parcels.Eachsuchinvestigation

18 shallbe deemedcompleteduponeither(a) theissuanceof a dischargeor

19 connectionpermit,or (b) sufficientdocumentationto supportaconclusionthatno

20 dischargeorconnectionpermitis necessarybecause(1) thereis no physical

21 connectionpresent,or (ii) theoniy potentialdischargesfrom non-industrial

22 activitiesareby overlandsheetflow. Tier 1 investigationsshallbe completed

23 within 18 monthsafterentryofthisDecree.All Tier2 andTier3 investigations

24 shallbe completedwithin 3 yearsafterentryofthis Decree.

25 (2) Within 60 daysafterentryof thisDecree,HDOT shall transmitto

26 DOH full electronicandpapercopiesofits surveyparceldatabase,sortedby SIC
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1 code. FIDOT shall provideelectronicandpaper updates to this list, reflecting

2 outcomesof the investigationsdiscussedabove,on an annualbasisin its Annual

3 Report.

4 SWIV[PP Revisions

5 10. HDOT shall revise andsubmit for approval its OahuDistrict StormWater

6 ManagementProgramPlan(“SWMPP”) to incorporate the requirements setout at Paragraphs

7 9.a - 9.g, above, andatParagraphs1O.a - 1O.k, below. Unlessspecifiedotherwise,HDOT shall

8 submit the revised SWMPPwithin 240 days of the commencement of services by the Master

9 Consultant, or within one year of entry of this Decree, whichever comes first. Upon its submittal,

10 HDOTshall fully andcompletely implement all parts of the revised SWMPP,which shall

11 supersede the December 2003 SWMPP. HDOTshall make additional modifications as requested

12 by EPAandDOH, in accordance with Section ffi (Approval Process).

13 a. Storm Water Management Program Structure. FIDOT shall revise its

14 SWMPP to include a formal storm water management program structure for the Oahu

15 District MS4programthat includes, at a minimum, designated storm water contacts for

16 each Highways Division branch, program, andfield office, as appropriate. An

17 organization chart to reflect this structure shall also be developed and submitted. For

18 each designated contact, THIDOT shall include a description of the position’s roles and

19 responsibilitiesfor thestonnwaterprogram. HDOT shall holdmonthlymeetingswith

20 thesecontactsto discussimplementationandevaluationofthestormwaterprogram.

21 HDOT shallmaintaincopiesofthesign-insheetsfor thesemeetingsin accordancewith

22 Paragraph52, below,and theseshallbe madeavailableto EPA andDOHuponrequest.

23 b. MeasurableGoals. HDOT shall reviseits SWIVfPP to includea

24 combinationofboth directand indirectobjective,quantitativestandards(“measurable

25 goals”)thatcanbeusedto measureprogressundereachspecificprogramelementin its

26 SWMPP. In its SWMPP,I{DOT shall incorporatethespecificmeasurablegoals
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1 identified in other partsof this Consent Decree in addition to developing other

2 appropriate measurable goals.

3 c. Training andEducation

4 (1) HDOT shall revise its SWMPP to establish a trainingprogram

5 such that all HDOTstaff andmanagement involved in storm water management

6 activities shall receive at least annual storm water training in the requirements of

7 each program element for which they have responsibility. This training program

8 shall include, at a minimum, for each program element: (a) identification and

9 qualifications of the trainers; (b) training in, at a minimum for each program

10 element, the following topic areas: review of applicable measurable goals; the

11 selection andimplementation of appropriate BMPs; andreview of storm water

12 regulations, permits, andthe terms of this Consent Decree; and(c) appropriate

13 documentation of training activities.

14 (2) To the extent that IIDOT utilizes contractors, with the exception of

15 general contractors used to construct contract construction projects, to implement

16 anySWMPPactivities, HDOTshall require that such contractors receive training

17 equivalent to that included in HDOT’s trainingprogram in all applicable areas.

18 (3) No less thanannually, UDOTshall offer appropriate storm water

19 runoffmanagement training to general contractors andsubcontractors used to

20 construct RDOT’s contract construction projects. Suchtrainingshallemphasize

21 sediment anderosion control requirements andBMTPs (Chapter 2 in the CCH

22 manual), but shall additionally cover, in appropriate detail, requirements and

23 BMPsfor all of the other Contractor Activities covered in Chapter 1 of the CCH

24 Manual.

25 (4) Prior to the issuance of anyNoticeto Proceed,or theequivalent,to

26 anycontractor on any contract construction project, HDOTshall hold a

27

28 19



1 preconstructionmeeting with the project’s primecontractorduring which the

2 requirementsoftheGeneralConstructionActivities StormWaterPermitshallbe

3 discussed,aswell as(a) StandardProvisions(Sections107.17and209); (b)

4 “WaterPollutionandErosionControlNotes”; and(c) theapplicablerequirements

5 ofthis ConsentDecree.

6 d. MonitoringofProgramEffectiveness.H1)OT shallreviseits SWMPPto

7 includea discussionofspecificactivities to beundertakenin orderto assessBMP

8 effectiveness,includinganevaluationofsuccessin achievingmeasurablegoalsanda

9 discussionofavailableandapplicablewaterqualitymonitoringdata. Assessmentsof

10 programeffectivenessshallbeconductedat leastannuallyandbereportedin FIDOT’s

11 End-of-YearReports.

12 e. Reporting. HDOT shallreviseits SWMPPto includea descriptionof

13 reportingproceduresand activities, including schedulesandproposedcontentofsemi-

14 annualandannualreportssuchthat, ataminimum,the following is reportedfor each

15 stormwaterprogramelement(BMP Program)in eachMid-Year andEnd-of-YearReport:

16 (1) Requirements:descriptionofwhatHDOT wasrequiredto do

17 (permitrequirements,EPAorDOH ordersfor compliance,orothercommitments

18 setforth in theSWMPPandthis ConsentDecree);

19 (2) PastYearActivities: descriptionofactivitiesoverthereporting

20 periodincluding,whereapplicable,progressaccomplishedtowardmeeting

21 specificmeasurablegoalsorotherspecificperformancerequirementsand

22 including,whenrequirementswerenot fully met, a detailedexplanationasto why

23 FIDOT did not meetits commitmentsfor thereportingperiod;

24 (3) FutureActivities: descriptionof plannedactivitiesincluding,

25 whereapplicable,specificactivitiesto be undertakenduring thenextreporting

26

27

28 20



1 period toward accomplishing specific measurable goals or other specific

2 performancerequirements;

3 (4) Resources:reportonthestatusofHDOT’s resourcebasefor

4 implementingboth thisConsentDecreeandUDOT’s NPDESpermit duringthe

5 applicablereportingperiod,togetherwith anestimateofthe resourcesoverand

6 abovethoserequiredin thecurrentreportingperiodthatwill berequiredin the

7 nextreportingperiod.

8 f. DebrisRemovalBestManagementPracticesProgram. flDOT shallrevise

9 its SWMPPto developproceduresandaschedulefor inspectionsof:

10 (1) all statehighwayson Oahuforthepurposeof identifying whether

11 sweeping or brooming of roadways, shoulders, or medians is needed, and

12 (2) all statehighwaystormdrainagesystemcatchbasins,guttersand

13 openditches,trenches,andstormdrains on Oahu for the purposeof identif~ring

14 whether cleaning of suchstructuresis needed.

15 In both cases identified in the preceding Subparagi~aphs, the need for sweeping, brooming, or

16 structure cleaning shall, in addition to other criteria, be determin&1 based upon material

17 accumulation rates and potential threat of discharges to waters of the United States that mayhave

18 an effect on water quality. The schedule shall provide that each highway mile andstorm

19 drainage feature is inspected at least once annually, but that highway segment drainages andtheir

20 associated storm features that are located in High Priority Watersheds shall be inspected at least

21 semiannually. The adopted procedures shall also provide for the identificationof otherhighway

22 segments (in additionto thoselocatedin High PriorityWatersheds)andtheir associated storm

23 drainagefeaturesthatmayrequiremorefrequentsweeping,brooming,or structurecleaning

24 baseduponmaterialaccumulationratesandpotentialthreatof dischargesto watersof theUnited

25 Statesthat mayhaveaneffect on waterquality. The procedures shall establish debris

26 accumulationthresholdsabovewhich sweeping,brooming,or structurecleaningmustoccur.
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1 g. ConstructionActivities BMP Program.

2 (1) HDOT shall revise the following documents to require use of the

3 CCH ManualandtheCityandCountyofHonolulu’s “Rules for Soil Erosion

4 Standardsand Guidelines,” April 1999: (a) StandardProvisions(Sections107.17

5 and209); (b) “WaterPollution andErosion Control Notes”; and(c) “NPDES

6 Requirements for Permit Projects Within State HighwayRight-of-WayNotes.”

7 These revised documents shall be used, to the extent applicable, on all contract,

8 in-house,andencroachment permit construction projects on Oahu. UDOTshall

9 incorporate these revised documents, either explicitly or by reference, into its

10 revised SWMPP.

11 (2) HDOT shall revise its SWMPP to specif~r mandatory minimum

12 project inspectionand.enforcementrequirementsfor useatall constructionsites

13 asfollows:

14 (a) In addition to inspectionsrequiredby theHawai’i General

15 ConstructionActivities StormWaterpermit,andasotherwiserequired

16 undertheHawai’i NPDESpermitprogram,all in-houseandcontract

17 constructionprojectsshall be inspectedat leastmonthlyby aqualified

18 constructioninspectorwho is independent(i.e.,not,involvedin the

19 projects’ day-to-dayplanning,design,or implementation)ofthe

20 constructionprojectsto be inspected.HDOT mayusemorethanone

21 qualifiedconstructioninspectorfortheseinspections.HDOT, in

22 consultationwith DOH, shall developandimplementastandard

23 inspectionform, andreportingproceduresforusein theseinspections.

24 Theinspectionform shall include,at a minimum, achecklistfor theproper

25 installationofBMPs specifiedin theBMP plan,andthereporting

26 proceduresshall include,at aminimum,notificationof critical deficiencies
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1 to the Director of HDOT andDOH. Uponthreesuccessivemonthly

2 inspections that indicate, in total, no critical or majordeficienciesor less

3 than six minor deficiencies with no more than three minor deficiencies in

4 one month in a project’s BMPsor other storm water management

5 activities, HDOTmay decrease the inspection frequencyfor suchproject

6 to quarterly. However, if while under a quarterly inspection frequency, an

7 inspection of a project conducted pursuant to this Paragraph indicates at

8 least one critical or major deficiencyor atotal of threeormoreminor

9 deficienciesin theproject’sBMPs orotherstorm watermanagement

10 activities, the inspectionfrequencyshallimmediatelyreturnto no lessthan

11 monthly. HDOT shall furtherdevelopandimplementwrittenprocedures

12 for appropriatecorrectiveactionsand follow-up inspectionswhenan

13 inspectedproject is not in full compliancewith thisConsentDecree,the

14 HDOT MS4permit, theHawai’i GeneralConstructionActivities Storm

15 Waterpermit,oranyotherapplicablerequirementsundertheHawai’i

16 NPDESpermit program. Thecorrectiveactionproceduresshall at a

17 minimumrequirethat(i) anycritical deficienciesshallbecorrectedor

18 addressedbeforethecloseofbusinesson thedayoftheinspectionat

19 which thedeficiencyis identified,and(ii) anymajordeficienciesshallbe

20 correctedoraddressedassoonaspossible,but in no eventlaterthanfive

21 businessdaysafter the inspectionat whichthedeficiencyis identifiedor

22 beforethenext forecastedprecipitation,whicheveris sooner.

23 (b) All encroachmentpermit constructionprojectsshallbe

24 inspectedat leastonceduring the life of theproject,andanyprojectofthe

25 typeslisted immediatelybelow shallbe inspectedatleastannuallyif it

26 continueslongerthanoneyear’sduration:

27

28 23



1 1) Housing/commercialdevelopment improvements

2 whichincludelargeroadway andutility improvementsor any

3 gradingwithin HDOT’s rights-of-way;

4 2) Uti1it~’maininstallation(waterlines,sewerlines,

5 undergroundelectricallines,etc.);

6 3) Landscape/irrigationinstallation(e.g. median

7 beautificationprojects);and

8 4) Drainline connections.

9 All inspectionsshallbe conductedby aqualifiedconstructioninspector.HDOT mayusemore

10 thanonequalifiedconstructioninspectorfor theseinspections.HDOT, in consultationwith

11 DOH, shall developandimplementa standardinspectionform andreportingproceduresfor use

12 in theseinspections.Theinspectionform shall include,at a minimum,a checklistfor theproper

13 installationof BMPs specifiedin theBMP plan,andthereportingproceduresshall include, at a

14 minimum,notification ofanycritical deficienciesto theDirectorof H1)OTandDOH. JiDOT

15 shall furtherdevelopandimplementwrittenproceduresfor appropriatecorrectiveactionsand

16 follow-up inspectionswhenaninspectedprojectis not in full compliancewith thisConsent

17 Decree,theHDOT MS4permit,or theHawai’i GeneralConstructionActivitiesStormWater

18 permit.

19 h. Erosion Control Best ManagementPracticesProgram.IJDOT shall revise

20 its SWMPPas follows:

21 (1) HDOTshall include water quality impacts as a priority in selecting

22 projectsfor erosioncontrolimprovements,ensuringthaterosionalareaswith the

23 potentialfor significantwaterquality impact,butwith limited public safety

24 concerns,arealsoconsideredahigh priority for remediation. Erosionalareaswith

25 thepotentialfor significantwaterquality impactshallincludeareaswherethereis

26 evidenceofruling or gullying orotherevidenceofsignificantsedimenttransport
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1 andthat are located within High Priority Watersheds. HDOT shall identify and

2 implement erosion controlprojectsbasedon water quality concernswhile

3 continuing to address high profile public safety projects.

4 (2) HDOTshall require the prompt implementation of temporary

5 erosion control measures (e.g., erosion control blankets or fabrics, gravel bags,

6 andsilt fence/fiberrolls) on the erosional areaswith the potential for significant

7 waterquality impactidentifiedin theprecedingSubparagraphif apermanent

8 solutionis not immediatelypossible.

9 (3) HDOT shallmodify thelist ofapprovederosionandsediment

10 controlBMPs to include,ataminimum,atleastall ofthosecontainedin theCCH

11 Manual. TherevisedSWMPPshall alsoprovidefor theimplementationof

12 alternativeerosionandsedimentcontrolBMFs whereappropriate.

13 (4) I{DOT shallundertakea programto evaluatetheerosional

14 potentialof stormdrainsystemoutletsthatdischargedownslopeofthe roadbed.

15 Wheredischargepointsareobservedto be creatingerosionalconditions,HDOT’s

16 programshallrequireinstallationofvelocitydissipatersor otherBMPsto reduce

17 therisk ofcontinuederosionat theselocations.

18 i. MaintenanceFacilitiesBMP Program. HDOT shall developand

19 implementawritten setofmaintenanceBMPs for routinearidemergencyin-house

20 activities. Activity-specificBMPs shall be organizedas amanualandbecreatedin a

21 formatthat facilitatesits useby field staff It shallbedistributedto all field staffand

22 shallcomplementtheoverall goalsoftheBMPPP.

23 j. NewDevelopmentandSignificantRedevelopmentBMP ProgramPlan.

24 HDOT shallreviseits SWMPP to addthe following additionalpermanentpost-

25 constructionBM~Psto thecurrentlist in Section3 of theNew Developmentarid

26 SignificantRedevelopmentBMP ProgramPlan(SectionVifi M oftheDecember2003
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1 SWMPP): infiltration basins, infiltration trenches, media filters, ContinuousDeflective

2 Separation (CDS) units, and similar technologies.

3 k. Illicit Connection / Illegal Discharge Elimination Program. HDOTshall

4 revise its SWTvIIPPasfollows:

5 (1) HDOTshall develop procedures for identif~’ingandresponding to

6 possibly illicit connections andillegal discharges.Theseproceduresshall include,

7 but not be limited to, specific time deadlines for respondingto identified

8 discharges.Suchidentificationandresponseproceduresshallbecoordinatedwith

9 theinspectionproceduresrequiredunderthe revisedDebrisRemovalBest

10 ManagementPracticesProgramset forth in Paragraph101’, above.

11 (2) HDOT shalldevelop a programto conduct inspections of industrial

12 aridconirnercial holdersof connectionanddischargepermitsto its MS4. This

13 industrial/commercialinspectionprogramshall includeschedulinginspections

14 such that each industrial facility is inspected atleastonceeveryfive years. Any

15 industrial facility thatdoesnothaveNPDESpermitcoverageundertheFlawai’i

16 NPDBSpermit program shall be reported to DOll no later than30 days after the

17 inspection date. Commercial dischargers areto be ranked accordingto relative

18 risk ofdischargeofcontaminatedrunoff to I{DOT’s MS4. Thehighly ranked

19 commercialfacilities shall beinspectedat leastonceevery5 years. This

20 industriallcommercialinspectionprogramshall beupdatedasappropriateto

21 reflecttheoutcomesofthe investigationsdiscussedin thepreceding

22 Subparagraph.

23 11. HighwaysDivision ConstructionActivitieson OtherIslands. On astatewide

24 basisHDOT shallimplementall oftherevisedconstructionprogramactivitiesrequirements

25 pursuantto Paragraphs9.b, 1O.g.(1),and1O.g.(2)(a),above,andall oftherevisedNew

26 DevelopmentandSignificantRedevelopmentprojectactivitiesrequirementspursuantto
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1 Paragraphs9.fand 1 O.j, above, on all HDOT constructionprojects(includingcontractandin-

2 houseprojects)thataresubjectto NPDESstormwaterpermitrequirements,exceptthat

3 referencesin Paragraph1O.g.(1)to theCCH “Rules for Soil ErosionStandardsandGuidelines”

4 (April 1999)shallbemodifiedto requireuseandadoptionofeachcounty’scomparablearid

5 applicablestandards.Thetimedeadlinescontainedin thereferencedParagraphsshallapplyon

6 theOtherIslandsunderthis Paragraph.

7 Airports Division

8 Airport TenantInspectionsandEnforcement

9 12. Within 90 daysafterentryofthisDecree,HDOT shall submitto EPAandDOH a

10 writtenprogramofproceduresfor airporttenantinspectIonandenforcementthat shallbe usedat

11 HonoluluInternational,Lihue, andKahului airports,in accordancewith the requirementsofthis

12 Paragraph.HDOT shallimplementtheproceduresupontheirsubmissionto andapprovalby

13 EPAandDOll. HDOT shallmakemodificationsasrequestedEPAandDOH, in accordance

14 with therequirementsofSectionifi (ApprovalProcess).This tenantinspectionandenforcement

15 programshallprovide,ata minimum,for the following:

16 a. HDOT shalldevelopproceduresandschedulesfor inspectionsof all

17 airporttenants,including all thoselocatedawayfrom theairportsproper(e.g.,on AoleIe

18 andUalenaStreetsin Honolulu). At eachairport,HDOT shallrankeachtenantfor its

19 relativepotentialeitherto contributepollutantsto stormwaterrunoffor to haveanon-

20 stormwaterdischargeeitherinto theairportstormsewersystemorotherwiseinto waters

21 of the UnitedStates~Rankingsshallbemadeon alow/mediumlhighthreatbasis.

22 TenantsthathaveseparateNPDESpermit coverageshallalwaysbe rankedas highthreat.

23 At leastonce each calendar year,HDOT shall review its tenant lists andtheserankings

24 andupdate them as necessary. This updated list shall be submitted as partofHDOT’s

25 AnnualReport.

26 b. HDOTshall inspect each tenant/facilityin eachrankingclassas follows:
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1 (1) High rankedtenants,other thanthosethathaveseparateNPDES

2 permit coverage,shallbe inspectedat leastquarterly.

3 (2) High rankedtenantsthat have separate NPDBSpermitcoverage

4 shall be inspected at least annually. HDOTshall submit a copy of each reportof

5 these inspections to DOHwithin 30 days of the date of the inspection.

6 (3) Medium ranked tenants shall be inspected at least annually.

7 (4) Low rankedtenantsshallbeinspectedat least biennially.

8 (5) HDOT shall inspect each of its airport maintenancebaseyardsat

9 least quarterly. HDOTshall submit a copy of each report of theseinspectionsto

10 DOHwithin 30 days of the date of the inspection.

11 c. Proceduresfor inspectionofairporttenantsandmaintenance yards shall

12 requireawrittenrecordofthe inspectionsuchaseitherachecklistor form. At a

13 minimum,suchchecklistor form shall for eachinspectionidentify: facility name,

14 address,contactname,contacttelephonenumber,andSIC code;inspectiondate;

15 inspectorname;BMPs evaluated;inspectionfmdings;andrecommendedfollow-up

16 actions. Copiesofall inspectionreportsshallbemaintainedfor aminimumof5 years

17 andshall bemadeavailableto EPA orDOHuponrequest.

18 d. Proceduresfor enforcementagainsttenantswith inadequateBMPs ornon-

19 stormwaterdischargesshall includeidentificationofarangeofenforcementresponses

20 availableto HDOT, clearguidelinesfor selectionof anenforcementresponseappropriate

21 to thetenantdeficiencyat issue,guidelinesfor escalatingtheinitial enforcementresponse

22 formultiple or repeatedviolations,andfollow-up inspectionsto ensuretheproblemshave

23 beencorrected.

24 e. HDOT shalldevelopproceduresfor trainingofHDOT andcontract

25 managementstaffchargedwith implementingor overseeingairporttenantinspectionand

26 enforcementactivities.
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1 13. Resources.HDOT shall takeall actions to ensure that it hasadequateresources,

2 includingcontractingresources,to complywith all requirementsofboth thisConsentDecreeand

3 its NPDESpermits. Suchactionsshall include,but not belimited to, accuratelyassessing

4 resourceneeds,communicatingtheseneedsto theDirectorofEDOT,makingtimely budget

5 requestsof the legislature,andnotifying thelegislatureofthetermsandrequirementsofthis

6 ConsentDecreeandHDOT’sNPDES permits. Thehumanresourcesnecessaryto carryout the

7 requirementsofthisConsentDecreeandHDOT’sNPDESpermitsmaybecomprisedof either

8 HDOT employeesorcontractorsorboth.

9 14. Reporting. For thefirst yearafterentryofthis ConsentDecree,HDOT shall

10 submitquarterlyreportsto EPA andDOH thatshall includethe following informationforthe

11 pastquarter.The first quarterlyreportshall bedue60 daysaftertheendofthefirst complete

12 quarterfollowing entryofthis ConsentDecree.All otherreportsshallbe submittedno laterthan

13 45 daysafter thelastday ofeachcalendarquarter. After submittalofthefourthquarterlyreport

14 referencedaboveHDOT shall, for thedurationofthisDecree,submitsemiannualreports.

15 Semiannualreportsshallbedueon August31~andFebruary
28

th andshall coverthesix month

16 periodsendingon June
30

th andDecember
31

st,respectively.HDOT maysubmitseparate

17 quarterlyandsemiannualreportsfor theAirports andHighwaysDivisions. All reportsshall,at a

18 minimum, includethefollowing information:

19 a. OahuDistrict MS4Activities
(1) StormWaterContactCoordinationMeetings

20 Thenumber,dates,andnamesof attendeesofeachmonthlyStorm
WaterContactCoordinationmeetings;

21 (2) Debri~RemovalProgramActivities
(a) Specifichighwaysegments(with dates)inspectedfor

22 sweepingneeds;
(b) Specifichighwaysegmentsswept,frequencyof sweeping,

23 andthe total amountof debris removed;
(c) Specific (byMilepost.orotheridentifier) stormdrainage

24 systemcatchbasins,guttersandopenditches,trenches,andsewers
inspected,by specifichighwaysegmentanddate;

25 (d) Specific (byMilepostor otheridentifier)stormdrainage
systemcatchbasins,guttersandopen ditches, trenches, andsewers

26 cleaned,thedate(s)of cleaning,andthenatureandtotalamountofdebris
removed;
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I (e) Number anddates of debris removal programtrainings,
typesof trainings,and attendeesparticipatingin each;and

2 (f) Activities undertakentoward development andutilization
of the asset managementsystem;

3 (3) Construction Program Activities
(a) Total number of contract projects in the planning or design

4 stages andtotal number of projects for which permanent post-construction
BMP review wascompleted;

5 (b) Total number of contract project contracts put out to bid,
total number awarded, total number of contract project NPDESpermit

6 verificationsandBMP plansreviewed,and total number of pre-
constructionBMP verificationinspections;

7 (c) Totalnumberofin-houseprojectNPDESpermit
verificationsandBMP plansreviewedandtotalnumberofpre-

8 constructionBMP verificationinspections;
(d) Total numberofactiveconstructionprojectsand the total

9 numberofstormwaterinspections,specifyingprojecttype(contract,in-
house,permit);and

10 (e) Numberanddatesofconstructionprogramtrainings,types
of trainings,andattendeesparticipatingin each;

11 (4) ChemicalApplicationsProgramActivities
Numberanddatesofchemicalapplicationsprogramtrainings,typesoftrainings,

12 andattendeesparticipatingin each;
(5) ErosionControlProgramActivities

13 (a) Numberof erosional problem areas with apotential for
significant waterquality impactidentified,thenumberstabilized

14 (permanently or temporarily)orotherwiseremediated,anda revised
schedulefor stabilizingorotherwiseremediatingtheremainingareas;and

15 (b) Numberanddatesoferosioncontrolprogramtrainings,
typesoftrainings,andattendeesparticipatingin each;

16 (6) MaintenanceFacilityProgramActivities
(a) Datesandlocationsandasummaryoffindings of

17 maintenancefacility oversight inspections;and
(b) Numberanddatesofmaintenancefacility trainings,types

18 oftrainings,andattendeesparticipatingin each;
(7) NewDevelopmentandSignificantRedevelopmentProgram

19 Activities
(a) Numberofprojectdesignsreviewedfor appropriate

20 inclusionof permanentpost-constructionBMPs; and
(b) NumberanddatesofNew DevelopmentandSignificant

21 RedevelopmentProgramActivities trainings,typesof trainings,and
attendeesp~rticipatingin each;

22 (8) Illicit ConnectionI Illegal DischargeEliminationProgram
Activities

23 (a) Total numberofcompletedfollow-up investigationsof
dischargingindustrial,commercial,andhigh-densityresidentialparcels;

24 (b) Totalnumberofinspectionsof industrialandcommercial
disehargersto HDOT’s right-of-way; and

25 (c) NumberanddatesofIC/ID ProgramActivities trainings,
typesoftrainings, andattendeesparticipatingin each;

26
b. StatewideHighwayConstructionActivities
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1 (1) Total numberofcontractprojectsin theplanningor designstages
andtotalnumberofprojectsfor whichpermanentpost-constructionBMP review

2 wascompleted;
(2) Total numberofcontractprojectcontractsputout to bid, total

3 numberawarded,totalnumberof contractprojectNPDBSpermit verifications
andBMP plansreviewed,andtotalnumberofpre-constructionBMP verification

4 inspections;
(3) Totalnumberofin-houseprojectNPDESpermitverificationsand

5 BMPplansreviewedandtotalnumberofpre-constructionBMP verification
inspections;

6 (4) Totalnumberofactiveconstructionprojectsand thetotal number
ofstormwaterinspections,specifyingproject type(contractandin-house);and

7 (5) NumberanddatesofconstructionprogramtTainings,typesof
trainings,andattendeesparticipatingin each;

8
c. Airports Division

9 (1) A listing of each tenant, its relative pollutant risk ranking, date(s)
on which it was inspected by HDOT, andtypesof enforcementresponseactions

10 takenagainst anytenant,including dates andanyrequired follow-up activities;
and

11 (2) Numberanddates of tenant inspection andenforcement program
trainings,typesoftTainings,andattendeesparticipatingin each.

12
15. Responsibility for Acts of Contractors or Agents. HDOT shallbe responsiblefor

13
ensuringthat work is performedin accordance with the requirements of this Decree, even if that

14
work is performed by contractors,subcontractors,oragents.HDOT shall provide a copy of this

15
Decreeto all Managers,employees,contractors,subcontractors,andagentswhose duties might

16
reasonablyincludecompliancewith anyprovisionofthisDecree,aswell as to anycontractor

17
specificallyretainedto performwork requiredunderthisDecree.Defendantshallconditionany

18
suchcontractuponperfonnanceof thework ii~conformity with the terms of this the Decree. In

19
any actionto enforcethisConsentDecree,HDOT shallnot raiseas adefensethe failureby any

20
of its Managers,employees,agents,contractors,or subcontractors to take any actionsnecessary

21
to comply with the provisionsof thisDecree.

22
VI. CIVIL PENALTY

23
16. Civil Penalty. Within 30 days afterentryof this ConsentDecree,FIDOT shallpay

24
acivil penaltyof $1,000,000.00,plusinterestfrom thedatethepenaltyis due. Interestshallbe

25
calculated in accordance with 28 U. S .C. § 1961. Interestshall continue to accrueuntil payment

26
is made. The Civil Penalty payment shall be allocated with $600,000, plus accrued interest, if
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1 any, beingpaidto the United States and $400,000, plus accrued interest, if any, being paid to

2 DOH.

3 17. Method of Payment.

4 a. Paymentshallbemadeby FedWireElectronicFundsTransfer(“EFT”) to

5 theU.S. Departmentof Justice in accordance with instructions to be provided to F1DOT,

6 following lodging of the Consent Decree, by the Financial Litigation Unit oftheU.S.

7 Attorney’s Office for theDistrict of Hawai’i. At thetimeof payment,HDOT shall

8 simultaneouslysendwrittennotice of payment anda copy of any transmittal

9 documentation(whichshouldreferenceDOJcasenumber90-5-1-1-07488andthecivil

10 actionnumberofthis case)to theUnitedStatesin accordancewith SectionXIV

11 (Notification).

12 b. Paymentshallbemadeby cashier’sorcertifiedcheckmadepayableto the

13 Stateof Hawai‘i. At thetimeofpayment,Defendantshall simultaneouslysendwritten

14 noticeofpaymentandacopyof anytransmittaldocumentation(whichshouldreference

15 thecivil actionnumberofthis case)to thePartiesin accordancewith SectionX1V

16 (Notification).

17 VII. SUPPLEMENTAL ENVIRONMENTAL PROJECTS

18 18. HDOT shall implementaSupplementalEnvironmentalProject(“SEP”),

19 consistingofanAudit andEnvironmentalManagementSystem(“BMS”)(”the EMS SEP”), to be

20 performedin accordancewith theprovisionsofAppendixE to this ConsentDecree,which is

21 attached hereto andincorporatedinto this Decreeby reference. In implementing the SEP, EDOT

22 shall spend not less than $1,062,500 in Eligible SEP costs. Eligible SEP costs include the costs

23 of planningandimplementingtheSEP,but do not includeanycostsassociatedwith corrective

24 actions needed for complianceactionsidentifiedundertheEMS.

25 19. HDOTshall implement a SEP consisting of “Erosion andSedimentControl for

26 Highways”ComplianceAssistanceWorkshopsfor contractorsofprofessionalservicesandfor
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1 contractorsof constructionserviceson the islandsofHawai’i (in Hilo aridKona), Kauai, Maui,

2 andOahu(in HonoluluandKapolei)(”theComplianceAssistanceWorkshopsSEP”). These

3 ComplianceAssistanceWorkshopsshall bedevelopedandimplementedin accordancewith the

4 provisionsofAppendixF to theConsentDecreewhich is attachedheretoandincorporatedinto

5 thisDecreeby reference.In implementingtheSEP,IHDOT shall spendnot lessthan$60,000in

6 Eligible SEPcosts. Eligible SEPcostsarelimited to thecoststo performthetasksdescribedin

7 AppendixF, anddo not includeanycostsassociatedwith developingtheworkshopcurriculum.

8 20. With regardto eachSEP,HDOT certifiesthe truth andaccuracyofeachofthe

9 following:

10 a. that, asofthedateofexecutingthisDecree,HDOT is not requiredto

11 performordeveloptheSEPby anyfederal,state,or local law or regulationandis not

12 requiredto performordeveloptheSEPby agreement,grant,or asinjunctive relief

13 awardedin anyotheractionin anyforum;

14 b. that theSEPis not aprojectthat IIDOT wasplanningor intendingto

15 construct,perform,or implementotherthanin settlementoftheclaimsresolvedin this

16 Decree;

17 c. that HDOT has not received, andis not negotiating to receive,credit for

18 the SEP in anyother enforcement action; and

19 d. that HDOTwill not receive anyreimbursement for anyportion of the SEP

20 from anyother person.

21 21. EMSSEPCompletion Report. Within 30 days after HDOT concludesthatthe

22 EMSSEP has been fully implemented in accordance with the requirements of this Decree,

23 HDOTshall submit to the Parties in accordance with Section XWof this Consent Decree

24 (Notification) aSEPCompletionReport. The SEPCompletionReportshallcontainthe

25 following information:

26 a. A detaileddescriptionoftheSEPas implemented;
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1 b. A descriptionof anyproblemsencounteredin completingtheSEPaiid the

2 solutions thereto;

3 c. An itemizedlist of all Eligible SEPcostsandacceptable evidence of such

4 costs;and

5 d. Certificationthat theSEPhasbeenfully implementedpursuantto the

6 provisionsofthisDecreeandAppendixB.

7 22. EPAmay,in its solediscretion,requireinformationin additionto that contained

8 in Defendants’initial SEPCompletionReport,in orderto determinethe adequacyofSEP

9 completionoreligibility ofSEPcosts,andDefendantsshallprovidesuchinformation.

10 23. After receivingtheSEPCompletionReport,theUnitedStates(afterconsultation

11 with DUB) shallnotify IHDOT whetherornot it hassatisfactorilycompletedthe EMSSEP. If

12 theSEPhasnotbeensatisfactorilycompletedin accordancewith this DecreeandAppendixB, or

13 if theamountexpendedon performanceoftheSEPis lessthantheamountsetforth in Paragraph

14 18, above,StipulatedPenaltiesmaybe assessedunderSectionVifi ofthis ConsentDecree.

15 24. ComplianceAssistanceWorkshopsSEPCompletionReport. Within 30 daysafter

16 HDOT concludesthefinal ComplianceAssistanceWorkshop,HDOT shall submitto theParties

17 in accordancewith SectionX1V ofthis ConsentDecree(Notification) aSEPCompletionReport.

18 TheSEPCompletionReportshallcontainthefollowing information:

19 a. A detaileddescriptionoftheSEPasimplemented;

20 b. An itemizedlist of all Eligible SEPcostsandacceptableevidenceofsuch

21 costs; and

22 c. Certificationthat theSEPhasbeenfully implementedpursuantto the

23 provisionsof this Decree andAppendix F.

24 25. DOH may, in its solediscretion,requireinformationin additionto thatcontained

25 in Defendants’initial SEPCompletionReport,in orderto determinetheadequacyof SEP

26 completionoreligibility ofSEPcosts,andDefendantsshallprovidesuchinformation.
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1 26. After receivingtheSEPCompletionReport,theDOH (afterconsultationwith

2 United States) shall notif~’ HDOTwhether or not it hassatisfactorilycompletedtheCompliance

3 AssistanceWorkshopsSEP. If theSEPhasnot been satisfactorilycompletedin accordance with

4 this DecreeandAppendixF, or if theamountexpendedon perfonnanceoftheSEPis lessthan

5 theamountset forth in Paragraph19, above,StipulatedPenaltiesmaybeassessedunderSection

6 Vifi ofthis ConsentDecree.

7 27. DisputesconcerningthesatisfactoryperformanceofeachSEPmayberesolved

8 underSectionX ofthis Decree(DisputeResolution).No otherdisputesarisingunderthis

9 Sectionshall be subjectto DisputeResolution.

10 28. EachsubmissionrequiredunderthisSectionshallbe signedby anofficial with

11 knowledgeoftheSEPandshall bearthecertificationlanguageset forthin Paragraph8, above.

12 29. Anypublic statement,oralorwritten, in print, film, orothermedia,madeby

13 HDOT makingreferenceto theSEPunderthis Decreeshallincludethefollowing language:

14 “This projectwasundertakenin connectionwith thesettlementofan enforcementaction,United

15 StatesandStateofHawai’i v. Hawai’i DepartmentofTransportation,takenon behalfoftheU.S.

16 Envirom-nentalProtectionAgencyandtheHawai’i DepartmentofHealthundertheCleanWater

17 Act.”

18 VIII. STIPULATED PENALTIES

19 30. Stipulated PenaltyAmounts. If UDOT fails to comply fuiiy andtimelywith the

20 requirementsof this Decree, including the compliance dates for eachandeverymeasuresetforth

21 in SectionV (Injunctive Relief) andSectionVII (SupplementalEnvironmentalProjects),and

22 with all requirements set forth in anyapplicable permits, HDOT shall payStipulatedPenaltiesin

23 thefollowing amounts:

24 a. for eachfailure to submitaNoticeof Intentorotherwiseobtainapermit,

25 failure to prepareaSite-SpecificBMP Plan, or failure to havetheSite-SpecificBMP Plan

26 availableat a constructionsite: $1,000per dayperviolation;
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1 b. for eachfailure in developinga SWPCPfor any location in accordance

2 with applicablepermitsandguidancedocuments:$800per violation;

3 c. for failure to install aBMP specifiedby the Site-SpecificBMP Planor

4 permit: $2,000per dayperviolation;

5 d. for eachfailure to properlyinstall ormaintainappropriateBMPs in

6 accordancewith applicableplans,permits,andguidancedocuments:$1,500perdayper

7 violation;

8 e. for failure to conductthe inspectionsrequiredby Paragraphs9.a.(2),

9 9.b.(5),9.e.(1), 1O.f 1O.g.(2),1O.k.(2),11, and12 above:$1,000for eachofthefirst ten

10 violations;$2,500for eachofthenext tenviolations;and$5,000for eachsubsequent

11 violation;

12 f. for failure to providereportsrequiredpursuantto Paragraphs1 O.eand14:

13 $500perdayfor thefirst tendaysofeachviolation; $1,000perdayfor thenext tendays

14 ofeachviolation; and$2,500per dayfor eachsubsequentdayofviolation;

15 g. for eachfailure to timely submitor re-submitplansforapprovalin

16 accordancewith Sectionifi (ApprovalProcess):$500for eachdayofviolation;

17 h. for eachfailure to conductor documentthetrainingrequiredby

18 Paragraphs9.b.(2),9.c, 9.e,1O.c, 11, and12.eabove:$1,000;

19 i. for failure to paythecivil penaltyoraccruedinterest:$1,000for eachday

20 that thepaymentis late;

21 j. for failure to timely submitthedocumentsrequiredbytheSEPpursuantto

22 SectionVII ofthisDecreeandAppendixE: $500perdayperviolation;

23 k. for failure to timelysubmita draftworkshopoutlineas describedin

24 AppendixF: $500per day;

25 1. for eachfailure to offer aworkshop:$5,000;and

26
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1 m. for eachfailure to timely submitthedocumentsrequiredby theSEP

2 pursuantto SectionVII of thisDecreeand Appendix F: $500 per day per violation.

3 31. EMS SEPCompliance: If HDOT’s total Eligible SEPCostsarelessthan

4 $1,062,500in connectionwith theperformanceoftheEMS SEPdescribedin AppendixB to this

5 ConsentDecree,or if’ theSEPhasnotbeensatisfactorilycompleted,HDOT shall beliable for

6 stipulatedpenaltiesasset forth below. If HDOT hashaltedorabandonedthecompletionofthe

7 SEP,suchpenaltiesshall accruefrom thedateofabandonmentor thedateset for completionof

8 theSEP,whicheveris earlier.

9 a. If theSEPhasbeensatisfactorilycompletedbut RDOT’s totalEligible

10 SEPCostsarelessthan$1,062,500,HDOT shallpaystipulatedpenaltiesatthe rate.of

11 100%for everyonedollar thatHDOT’s totalEligible SEPCostsarelessthan

12 $1,062,500.

13 b. If theSEPhasnotbeensatisfactorilycompleted,HDOT shallpay

14 stipulatedpenaltiesattherateof 150%for everyonedollarthatHDOT’s totalEligible

15 SEPCostsare lessthan$1,062,500.If theSEPhasnotbeensatisfactorilycompletedbut

16 IHDOT’s total Eligible SEPCostsfor theSEPareequalto orexceed$1,062,500,HDOT

17 shallnotbe liablefor anystipulatedpenaltiesfor theSEPif HDOT hasmadegoodfaith

18 andtimely efforts to completetheSEPandcertifieswith supportingdocumentation,no

19 laterthanthedatethat HDOT is requiredto submitaSEPCompletionReport,that it has

20 spentatleast$1,062,500in Eligible SEPCosts. If HDOT doesnotprovidethe

21 certificationandthedocumentationrequiredby thisSubparagraph,or if the

22 documentationprovideddoesnot supportHDOT’s certification,HDOT shallbede~med

23 to bein violationofthis ConsentDecreeandshallpaystipulatedpenaltiesof $25,000.

24 32. ComplianceAssistanceWorkshopsSEPCompliance: If HDOT’s totalEligible

25 SEPCostsarelessthan$60,000in connectionwith theperformanceoftheCompliance

26 AssistanceWorkshopsSEPdescribedin AppendixF to thisConsentDecree,or if theSEPhas

27

28 37



1 notbeensatisfactorilycompleted,HDOT shall beliable for stipulatedpenaltiesasset forth

2 below. If HDOT hashalted or abandoned the completion of the SEP, such penalties shall accrue

3 from thedateof abandonmentorthedateset forcompletionoftheSEP,whicheveris earlier.

4 a. If the SEPhasbeensatisfactorilycompletedbutHDOT’s total Eligible

5 SEPCostsarelessthan$60,000,I{DOT shallpay stipulatedpenaltiesat therateof 100%

6 for everyone dollar that HDOT’s total Eligible SEPCosts arelessthan$60,000.

7 b. If theSEPhasnotbeensatisfactorilycompleted,HDOT shallpay

8 stipulatedpenaltiesattherateof 150%for everyonedollar thatHDOT’s totalEligible

9 SEPCostsarelessthan$60,000. If the SEPhasnotbeensatisfactorilycompletedbut

10 HDOT’stotalEligible SEPCostsfor theSEPareequalto orexceed$60,000,HDOT

11 shallnot be liablefor anystipulatedpenaltiesforthe SEPif HDOT hasmadegood faith

12 andtimely effortsto completetheSEPandcertifieswith supportingdocumentation,no

13 laterthanthedatethat HDOT is requiredto submitaSEPCompletionReport,that it has

14 spentatleast$60,000in Eligible SEPCosts. IfHDOT doesnotprovidethecertification

15 andthedocumentationrequiredby this Subparagraph,or if thedocumentationprovided

16 doesnot supportHDOT’s certification,HDOT shallbe deemedto be in violation ofthis

17 ConsentDecreeandshallpay stipulatedpenaltiesof $25,000.

18 33. AccrualofSthulatedPenalties. StipulatedPenaltiesunderthis Sectionshall

19 beginto accrueon theday afterperformanceis dueoron thedayaviolation occurs,whicheveris

20 applicable,andshallcontinueto accrueuntil performanceis satisfactorilycompletedoruntil the

21 violationceases.StipulatedPenaltiesshall accruesimultaneouslyfor separateviolationsofthis

22 ConsentDecree.Penaltiesshall accrueregardlessofwhetherHDOT hasbeennotifiedof a

23 violationbut neednot be paiduntil ademandis made. HDOT shallpayanyStipulatedPenalty

24 within 30 daysofreceivingwritten demandtherefor.

25 34. Demand. TheUnitedStatesorDOH, orboth,mayseekStipulatedPenalties

26 underthis Section. WherebothsovereignsseekStipulatedPenaltiesforthesameviolation of
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1 this Consent Decree, HDOT shallpay60%of total Stipulated Penalties to the United States and

2 40%to DOH. Whereonly onesovereigndemandsStipulatedPenaltiesfor aviolation, it shall

3 makethatdemandon its own behalf,andHDOT shallpaythefull amountoftheStipulated

4 Penaltiesduefor theviolationto that sovereign.

5 35. Waiver ofStipulatedPenalties.TheUnitedStatesorDOHmay, in the

6 unreviewableexerciseofits discretion,reduceorwaiveStipulatedPenaltiesotherwiseduethat

7 sovereignunderthis ConsentDecree.Thedeterminationby onesovereignnot to seekStipulated

8 Penalties,or subsequentlyto waiveorreducetheamountit seeks,shallnot precludetheother

9 sovereignfrom seekingStipulatedPenalties.

10 36. Payment. HDOT shall,asdirectedby theUnitedStatesin its demaiid,pay

11 StipulatedPenaltiesowing to theUnitedStatesbyEFT in accordancewith SectionVI (Civil

12 Penalty),Paragraph17.a,above,orby certifiedorcashier’scheckin theamountdue,payableto

13 the “U.S. Departmentof Justice,”referencingDOJNo. 90-5-1-1-07488andUnitedStates

14 Attorney’s Office file number~ .iI~M,anddelivered to the office of the United States

15 Attorney,District ofHawai’i, Room6-100,PJKKFederal Building, 300 Ala MoanaBoulevard,

16 Honolulu, Hawai’i 96850. Anypayment of Stipulated Penalties shall be accompaniedby a

17 transmittal memorandumreferencingDOJNo. 90-5-1-1-07488and United States Attorney’s- ~. —,r~.

18 Office file number ____________andstatingthatpaymentof StipulatedPenaltiesis being

19 made. HDOT shall payanyStipulatedPenaltiesowing to DOH accordingto theprovisionsof

20 SectionVI (Civil Penalty),Paragraph17.b.

21 37, interest. If HDOT fails to payStipulatedPenaltiesaccordingto the termsofthis

22 ConsentDecree,IIDOT shall be liablefor intereston suchpenalties,asprovidedforin 28 U.S.C.

23 § 1961,accruingasofthedatepaymentbecamedue.

24 38, No Effect on Obligationto Comply. The paymentof StipulatedPenaltiesshall

25 not alterin anywayHDOT’s obligationto complywith therequirementsofthisDecree.

26
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1 39. No Waiver-ofOtherRemedies.Subjectto theprovisionsofSectionXII ofthis

2 ConsentDecree(Effect of Settlement),theStipulatedPenaltiesprovidedfor in thisConsent

3 Decreeshallbein additionto anyotherrights,remedies,or sanctionsavailableto theUnited

4 StatesandDOHfor 11DOT’sviolationofthis ConsentDecreeorapplicablelaw. Wherea

5 violationofthis ConsentDecreeis alsoaviolation oftheCleanWaterAct, HDOT shall be

6 alloweda credit, for anyStipulatedPenaltiespaid,againstanystatutorypenaltiesimposedfor

7 suchviolation.

8 40. Effect ofDisputeResolution. StipulatedPenaltiesshallcontinueto accrueduring

9 anydisputeresolutionperiod,butneednotbepaiduntil thefollowing:

10 a. If thedisputeis resolvedbyagreementorby adecisionofEPA that is not

11 appealedto thisCourt, EDOT shallpay accruedStipulatedPenalties,if any, determined

12 to be owing to theUnitedStatesandDOH within 15 businessdaysoftheagreementor

13 the receiptofEPA’s decisionororder;

14 b. If thedisputeis appealedto theCourt andtheUnitedStatesandDOH

15 prevail in wholeor in part,HDOT shallpay all accruedStipulatedPenaltiesdetermined

16 bythe Courtto beowedto theUnitedStatesandDOH within 30 daysofreceiptofthe

17 Court’s decisionororder,exceptasprovidedin Subparagraphc, below;

18 c. If theDistrict Court’s decisionis appealedby HDOT or bytheUnited

19 StatesandDOH, HDOT shall payall accruedStipulatedPenaltiesdeterminedby the

20 District Court to be owing to theUnitedStatesandDOH into aninterest-bearingescrow

21 accountwithin 30 daysofreceiptoftheCourt’s decisionororder, StipulatedPenalties

22 shall bepaid into this accountastheycontinueto accrue,at leastevery30 days. Within

23 15 businessdaysofreceiptofthefinal appellatecourtdecision,theescrowagentshall

24 paythebalanceoftheaccountto theUnitedStatesandDOH, or to FTDOT, in accordance

25 with the court’s mandate.

26 IX. FORCE MAJEURE
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1 41. Definition of Force Maieure. A “Force Majeure” event is any event beyond the

2 control of HDOT, its contractors, or anyentity controlled by HI)OT that delays the performance

3 of anyobligation under this Consent Decree despite HDOT’s best efforts to fulfill the obligation.

4 “Best efforts” includes anticipating anypotential Force Majeure event andaddressing the effects

5 of anysuch event (a) as it is occurring, and (b) after it hasoccurred, to prevent or minimize any

6 resulting delay to the greatest extent possible. In no case shall anyof the following circum-

7 stances give rise to a claim of Force Maj eure: unanticipated or increased costs or expenses

8 associated with implementation of this Decree or changed financial circumstances;failure to

9 apply for a required permit or approval, or to provide in a timely manner all information required

10 to obtain a permit or approval, that is necessary to meet the requirements of this Decree; failure

11 by HDOTto approve contracts; failure by HDOT to secure federal funding; or failure by HDOT

12 to fill all staffing positions.

13 42. Reciuired Notification. HDOTshall notify EPAandDOH orally or by electronic

14 or facsimile transmission as soon as possible, but not later than72 hours after the time HDOT

15 first knew of, or in the exerciseofreasonablediligenceunderthecircumstancesshouldhave

16 knownof; anyevent that might delay completion of anyrequirement of this Decree, whether or

17 not the event is a Force Majeure event. HDOTshall make the oral notification to the United

18 States required by this Paragraph by calling Kathi Moore, the Chief of the Clean Water

19 Compliance Office; ii~the event that RDOTis unable to reach Kathi Moore, such notification

20 may be effectiveif IIDOT leavesadetailedmessageexplainingthatnoticeisbeingprovided

21 pursuant to this Paragraph. HDOTshall make oral notification to DOHby calling Denis Lau, the

22 Chief of the Clean Water Branch. The United States andDOH maydesignatealternative

23 representatives to receive oral notification at their discretionby sendingHDOT awritten

24 designation in accordance with Section XIV (Notification). Within 7 days of providing oral

25 notice, HDOTshall providewrittennoticeby facsimilewith hardcopy to follow to EPAand

26 DOH. The writtennotice HDOT submitspursuantto thisParagraphshallindicatewhether
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1 UDOT claims that the delay should be excused due to a Force Majeure event. The writtennotice

2 shall describe in detail the basis for HDOT’s contention that it hasexperienced,or may

3 experience, a Force Maj eure delay (if it intends to makesuch a claim); the anticipated length of

4 the delay; theprecise cause or causes of the delay; andthe measures taken or to be taken to

5 prevent or minimize the delay andthe timetable by which those measures will be implemented.

6 Failure to comply with the proceduresofthisParagraphshallprecludeHDOT from assertingany

7 claim of Force Majeure.

8 43. Procedures for Extension. If the United States agrees that a Force Majeure event

9 has occurred or will occur, the United States may agree to extend the time for HDOTto perform

10 the affected requirements for the time necessary to complete those obligations. Anextension of

11 time to perform the obligations affected by a Force Majeure event shall not, by itself; extend the

12 time to perform anyother obligation. Where the United States agrees to an extensionoftime, the

13 appropriate modification shall be madepursuant to Section XV of this Consent Decree

14 (Modification).

15 44. Dispute Resolution. If the United States does not agree that a Force Majeure

16 event has occurred, or does not agree to the extension of time sought by HDOT, the United

17 States’ position shall be binding, unless HDOTinvokes Dispute Resolution under Section X of

18 this ConsentDecree. In any such dispute, UDOTbears the burden of proving, by a prepon-

19 deranceoftheevidence,thateachclaimedForceMajeureeventis a ForceMajeureevent;that

20 HDOT gavethenoticerequiredby Paragraph42, above;that theForceMajeureeventcausedany

21 delayJ{DOT claimswasattributableto thatevent;andthatTIDOT exercisedbestefforts to

22 preventorminimizeanydelaycausedby theevent.

23 X. DISPUTERESOLUTION

24 45. ExclusiveRemedy.Unlessotherwiseexpresslyprovidedforin thisDecree,the

25 disputeresolutionproceduresofthisSectionshallbe theexclusivemechanismto resolve

26 disputesbetweenHDOT andtheUnitedStatesandDOH arising underthis Decree.However,
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1 theproceduresset forth in this Sectionshall not apply to actions by the UnitedStates or DOH to

2 enforce obligations of HDOT thathavenot beendisputedin accordancewith this Section. The

3 proceduressetforth in this Sectionshallnot apply to disputesbetweenDOH and theUnited

4 States.

5 46. InformalDispute Resolution. Any disputesubjectto disputeresolutionunderthis

6 ConsentDecreeshallfirst bethesubjectofinformalnegotiations. Thedisputeshallbe

7 consideredto havearisenwhenLIDOT sendstheUnitedStatesandDOH awrittenNoticeof

8 Dispute. SuchNoticeofDisputeshall stateclearlythematterin dispute. Theperiodofinformal

9 negotiationsshallnot exceed20 daysfrom thedatethedisputearises,unlessthat periodis

10 modifiedby written agreementoftheUnitedStates,DOH,andHDOT. If thePartiescannot

11 resolvea disputeby informalnegotiations,thenthepositionadvancedby theUnitedStates(after

12 consultationwith DOH) shallbe consideredbindingunless,within 30 daysaftertheconclusion

13 of theinformalnegotiationperiod,H1)OT invokesformaldisputeresolutionproceduressetforth

14 in Paragraph47, below.

15 47. FormalDisputeResolution.

16 a. Within 30 daysaftertheconclusionoftheinformalnegotiationperiod,

17 F1DOT mayinvokeformaldisputeresolutionproceduresby servingon theUnitedStates

18 andDOH awritten StatementofPositionregardingthematterin dispute.The Statement

19 of Positionshallinclude,butmaynotbe limited to, anyfactualdata,analysis,or opinion

20 supportingHDOT’spositionandanysupportingdocumentationrelieduponby HDOT.

21 b. TheUnitedStatesandDOH shallservetheir Joint StatementofPosition

22 within 45 daysofreceiptofHDOT’s StatementofPosition. TheJoint Statementof

23 Positionshall include,but maynotbe limited to, anyfactualdata,analysis,oropinion

24 supportingthat positionandanysupportingdocumentationrelied uponby theUnited

25 States.TheJoint StatementofPositionshallbebindingon BDOT,unlessHDOT files a

26 motion forjudicial reviewofthedisputein accordancewith Paragraph48, below,
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1 48. Petitions to the Court. In the event that the Partiescannotresolvea disputeby

2 informal or formalnegotiationsas set forthabove,the following proceduresshall apply:

3 a. F1IDOT mayseekjudicial reviewof thedisputeby filing with theCourt and

4 servingon theUnitedStatesandDOH aMotion requestingjudicial resolutionofthe

5 dispute. TheMotion shallbe filed within 30 daysofreceiptoftheJointStatementof

6 Positionset forth in Paragraph47.b,above.

7 b. TheMotion shall attachall StatementsofPositionandshallcontaina

8 writtenstatementofHDOT’spositionon thematterin dispute,includinganysupporting

9 factualdata,analysis,opinion,anddocumentation,andshallset forth thereliefrequested

10 andanyschedulewithin whichthedisputemustberesolvedfor orderlyimplementation

11 oftheConsentDecree.HDOT shall servesuchMotion on theUnitedStatesandDOH

12 electronicallyandby overnightdelivery.

13 c. TheUnitedStatesandDOH shallrespondto HDOT’s Motion within 30

14 daysoftheserviceoftheMotion. TheUnitedStatesandDOH agreeto servetheirJoint

15 Responseelectronicallyandbyovernightdelivery.

16 d. HDOT mayfile areplymemorandumwithin 15 businessdaysofservice

17 of the Joint Response.

18 e. StandardandScope of Review. In anydisputebroughtunder this

19 Paragraph,H1)OT shallbeartheburdenofdemonstratingthat its positionclearly

20 complieswith theCleanWaterAct andtheAct’s implementingregulationsand that

21 Defendantis entitledto reliefunderapplicablelaw. TheUnitedStatesreservestheright

22 to arguethat its positionis reviewableonly on theadministrativerecordandmust be

23 upheld unlessarbitraryandcapriciousor otherwisenot in accordancewith law.

24 49. Effect on Other Obligations. The invocation of dispute resolution procedures

25 under this Section shall not, by itself, extend, postpone, or affect in anyway anyobligationof

26 HDOT under this Consent Decree, unless anduntil final resolution of the dispute so provides.
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1 StipulatedPenaltieswith respectto thedisputedmattershall continueto accruefrom thefirst day

2 of noncompliance, but payment shall be stayed pending resolution of the dispute asprovidedin

3 Paragraph 40, above. If HDOT does not prevail on the disputed issue, Stipulated Penaltiesshall

4 be assessed andpaid as provided in Section Vifi (Stipulated Penalties).

5 XI. INFORMATIONCOLLECTION AND RETENTION

6 50. TheUnited States, DOH, andtheir representatives, including attorneys,

7 confractors, andconsultants, shall have the right of entryinto anyfacility coveredby this Consent

8 Decree, at all reasonable times, upon presentation of credentials, to:

9 a. monitor the progress of activities required under this Consent Decree;

10 b. verify anydata or information submittedto theUnitedStatesorDOHin

11 accordance with the terms of this Consent Decree;

12 c. obtain samples and, upon request, splits of any samples taken by HDOTor

13 its representatives, confractors, or consultants;

14 d. obtain documentary evidence, including photographs arid similar data; and

15 e. assess FIDOT’s compliance with this Consent Decree.

16 51. Upon request, IIDOT shall provide EPAandDOH, or their authorized

17 representatives, splits of any samplestakenby HDOT. Uponrequest,EPA andDOHshall

18 provide IIDOT splits of anysamples takenby EPA orDOll.

19 52. Until five years after the termination of this ConsentDecree,H])OT shall retain,

20 and shall instruct its contractors andagents to preserve, all non-identical copies of all documents,

21 records,orotherinformation(including documents,records,or otherinformationin electronic

22 form) in its or its contractors’or agents’possessionor control,or thatcomeinto its or its

23 contractors’or agents’possessionor control,andthatrelatesin anymannerto HDOT’s perfor-

24 manceof its obligationsunderthis ConsentDecree.This information-retentionrequirementshall

25 applyregardlessof anycontraryinstitutional policies or procedures. At anytimeduring this

26
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1 information-retentionperiod,theUnitedStatesorDOH mayrequestcopiesof anydocuments,

2 records,orotherinformationrequiredto bemaintainedunderthis Paragraph.

3 53. At theconclusionofthe information-retentionperiodprovidedin thepreceding

4 Paragraph,FIDOT shallnotify theUnitedStatesandDOH at least90 daysprior to thedestruction

5 ofanydocuments,records,or otherinformationsubjectto therequirementsofthepreceding

6 Paragraph and,uponrequestbytheUnitedStatesorDOH, HDOT shall deliveranysuch

7 documents,records,or otherinformationto EPAorDOll. }IDOT mayassertthat certain

8 documents, records, or otherinformationis privilegedundertheattorney-clientprivilegeor any

9 other privilege recognized by federal law. If HDOT assertssuchaprivilege,it shall provide the

10 following: (a) the title of the document, record,or information; (b) thedateofthedocument,

11 record, or information; (c) thenameandtitle ofeachauthorof thedocument,record,or

12 information; (d) the nameandtitle of’ each addressee and recipient;(e) adescriptionof the

13 subject of the document, record,or information; and(f) theprivilegeassertedby I{1)OT.

14 However, no documents, records, or other information created or generated pursuant to the

15 requirementsof this Consent Decreeshallbe withheld ongroundsof privilege.

16 54. HDOT mayalsoassertthat informationrequiredto be providedunderthis Section

17 is protectedasConfidentialBusinessInformation (“CBJ”) under40 C.F.R.Part2. As to any

18 informationthat HDOT seeksto protectasCBI, HDOT shallfollow theproceduresset forth in

19 40 C.F.R.Part2.

20 55. This ConsentDecreein no waylimits or affectsanyright of entryandinspection,

21 or anyright to obtain information,heldby theUnitedStatesorDOH pursuantto applicable

22 federalorStatelaws, regulations, or permits, nor does it limit oraffect anydutyor obligationof

23 HDOT to maintaindocuments, records, or other information imposed by applicable federal or

24 State laws, regulations,orpermits.

25 XII. EFEECTOF SETTLEMENT
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1 56. ThisConsentDecreeresolvesthecivil claimsoftheUnitedStatesandDOH for

2 theviolationsallegedin theComplaintfiled in this actionthroughthedateof lodging.

3 57. TheUnitedStatesandDOH reserveall legal andequitableremediesavailableto

4 enforcetheprovisionsofthisConsentDecree,exceptas expresslystatedin Paragraph56. This

5 ConsentDecreeshall notbeconstruedto limit therights oftheUnitedStatesorDOH to obtain

6 penaltiesor injunctive reliefundertheAct or its implementingregulations,or underother federal

7 orStatelaws, regulations,orpermit conditions,exceptas expressly specified in Paragraph 56.

8 58. ThisConsentDecreeis not a permit,oramodificationofanypermit,underany

9 federal,State,or local lawsorregulations. HDOT is responsiblefor achievingandmaintaining

10 completecompliancewith all applicablefederal,State,and local laws, regulations, andpermits;

11 andHDOT’s compliancewith thisConsentDecreeshallbe no defenseto anyaction commenced

12 pursuantto anysuchlaws,regulations,orpermits. TheUnitedStatesandDOH do not,by their

13 consentto theentryofthisConsentDecree,warrantor averin anymannerthatHDOT’s

14 compliancewith anyaspectof this ConsentDecreewill resultin compliancewith provisions,of

15 theAct or its implementingregulationsorwith anyotherprovisionsoffederal,State,or local

16 laws,regulations,orpermits. NotwithstandingtheUnitedStates’or DOH’s reviewandapproval

17 ofanydata,reports,orplanssubmittedpursuantto thisDecree,HDOT shall remainsolely

18 responsible for compliancewith this Decree.

19 59. ThisConsentDecreedoesnot limit or affecttherights of HDOT or of the United

20 StatesorDOH againstanythirdparties,notpartyto thisConsentDecree,nor doesit limit the

21 rights ofthird parties,notpartyto this ConsentDecree,againstHDOT, exceptasotherwise

22 providedby law.

23 60. ThisConsentDecreeshallnotbe construedto createrights in, orgrant anycause

24 ofactionto, anythird partynotpartyto this ConsentDecree.

25 XIII. MISCELLANEOUS
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1 61. Headings. Headings in this Decree areprovidedforconvenienceonly andshall

2 not affect the substance of anyprovision.

3 62. Costs of Suit. ThePartiesshallbeartheirown costs of this action, including

4 attorneys’fees,exceptthat theUnitedStatesandDOHshall be entitled to collectthecosts

5 (including attorneys’fees) incurredin anyactionnecessaryto collectanyportionof the civil

6 penaltyor any Stipulated Penalties due but not paid by HDOT.

7 XIV. NOTIFICATION

8 63. Whenwrittennotificationorcommunicationis requiredby the termsofthis

9 Decree,suchnotificationorcommunicationshall be addressedto thefollowing individualsat the

10 addressesspecifiedbelow(orto suchotheraddressesasmaybethereafterdesignatedby written

11 noticeto theparties):

12 As to theUnitedStates:

‘13 Chief, EnvironmentalEnforcementSection
Environment & NaturalResources Division

14 U.S. Department of Justice
Box 7611,BenFranidinStation

15 Washington,D.C. 20044-7611
Re: DOJ#90-5-1-1-07488

16
and

17
Kathi Moore (WTR -7)

18 Chief, CWACompliance Office
U.S. EPA, Region9

19 75 HawthorneSt.
SanFrancisco,CA 94105

20 (415)972-3505

21
As to EPA:

22
Kathi Moore(WTR -7)

23 Chief, CWA ComplianceOffice
U.S. EPA, Region9

24 75 HawthorneSt.
SanFrancisco,CA 94105

25 (415)972-3505
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1 AstoDOH:

2 DenisLau
Chief; Clean WaterBranch

3 Hawai~i State Department of Health
919 Ala Moana Blvd., Room301

4 Honolulu, Hawai’i 96814
(808) 586-4309

5

6 and

7 Kathleen S. Ho
Deputy Attorney General

8 Health andHumanServicesDivision
Department of the AttorneyGeneral

9 State of Hawai’i
465 South King Street,Room200

10 Honolulu, Hawai’i 96813
(808) 587-3062

11

12 As to HDOT:

13 Rodney K. Haraga
Director,DepartmentofTransportation

14 869PunchbowlStreet
Honolulu,Hawai’i 96813

15 (808)587-2150

16
and

17
JefferryS. Kato

18 DeputyAttorneyGeneral
LandandTransportationDivision

19 Departmentof theAttorneyGeneral
StateofHawai’i

20 465 SouthKing Street,Room300
Honolulu,Hawai’i 96813

21 (808)587-2994

22
64. Notifications to or communicationswith I-IDOl, DOH, EPA, ortheUnitedStates

23
shall be deemed submitted:

24
a. whenrequiredto be sent by mail, on the date they arepostmarked and sent

25
by certifiedmail, returnreceiptrequested;
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1 b. whenrequiredto be sentby overnightdelivery,on thedatetheyarepicked

2 up by theovernightdeliveryservice;or

3 c. when required to be made electronically, on the date they aresentby

4 electronic mail with confirmationofreceipt.

5 XV. MODIFICATION AND TERMINATION

6 65. Modification. Thedeadlinesset forth in SectionsV (Injunctive Relief) andVII

7 (Supplemental Environmental Project)of this Decreemaybe modified, andthosearidothernon-

8 materialmodificationsofthisDecreeshallbe madebywritten agreement of the parties,with

9 notificationto theCourt. Whereanymodification constitutes a material change to anytermof

10 this Decree,it shall be effectiveonly uponwrittenagreementof thePartiesandapprovalby the

11 Court.

12 66. Requestto TerminateDecree.No soonerthan5 yearsafter entryofthis Decree,

13 E[DOTmayrequesttheUnitedStatesandDOH’s consentto terminationofthis Decree. In

14 seekingsuchconsent,HDOT shallprovideawrittenreportto theUnitedStatesandDOH that

15 demonstrates:

16 a. HDOT haspaidall civil penalties,StipulatedPenalties,andinterestdue

17 underthis Decree;

18 b. Thereareno unresolved matterssubject to Dispute Resolutionpursuantto

19 SectionX (Dispute Resolution);

20 c. No enforcement action underthisDecreeis pending;

21 d. HDOT hasfully and successfully completed the compliance requirements

22 setforth in SectionV (Injunctive RelieO;and

23 e. HDOT hasfully aridsuccessfullycompletedall SEPrequirementsset forth

24 in SectionVII.

25 67. Responseto Requestfor Termination
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1 a. If theUnitedStatesandDOH agreethat theDecreemaybeterminated,the

2 Partiesshall submit,fortheCourt’s approval,ajoint stipulationterminatingtheDecree.

3 b. If theUnitedStatesandDOHdo not agreethat theDecreemaybe

4 terminated, HDOTmay invoke Dispute Resolution under Section X ofthisDecree.

5 However, BDOTshall not seek Dispute Resolution of anydisputeregardingtermination,

6 under Paragraph 47 of Section X, until 60 days after service of its Request for

7 Termination.

8 XVL INTEGRATION

9 68. This Consent Decree andits Appendices constitutethe final, complete,and

10 exclusive agreement andunderstanding among the Parties with respect to the settlement

11 embodied in the Decree andsupersedeall prior agreementsandunderstandings, whether oral or

12 written, concerning the settlement embodied herein. Other than the Appendices,which are

13 attachedto andincorporated in this Decree, andsubmittals that aresubsequentlysubmittedand

14 approvedpursuantto this Decree,no otherdocument,nor anyrepresentation,inducement,

15 agreement,understanding,or promise,constitutes anypartofthis Decreeor thesettlementit

16 represents, nor shall it be usedin construingthetermsofthisDecree.

17 XVII. APPENDICES

18 69. The following appendices are attached to and incorporated into this Consent

19 Decree:

20 “AppendixA” is the Definition of High PriorityWatersheds;

21 “Appendix.B” is theHighwaySegmentsandSweepingFrequencies

22 “Appendix C” is theDrainageSystemInspectionandCleaning Schedule

23 “AppendixD” is theHigh PriorityAreasfor ErosionControlMeasures

24 “AppendixE” is theEMS SEP

25 “AppendixF’ is theComplianceAssistanceWorkshopsSEP

26 “Appendix G” is thelist ofDOT Facilitieswith CCHManuals
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1 XVIII. ENTRY AND FINAL JUDGMENT

2 70. Authority to SignDecree. The undersigned representatives of BDOTcertify that

3 they areauthorizedto enterinto andto execute this Decree andto legallybindH1)OT to the

4 terms andconditions of the Decreeandthat they meet the requirements for authorized signatory

5 foundin 40 C.F.R. § 122.22. The undersigned representativesofDOHandthe United States

6 each certifies that he or she is authorized to enterinto andto execute this Decree andto legally

7 bind the Partythat he or she represents to the terms andconditions of the Decree.

8 71. Counterparts. This Consent Decree may be signed in counterparts, and its validity

9 shall not be challenged on that basis.

10 72. Designation of Agent for Service. FIDOT shall identiQy on the attached signature

11 page the name andaddress of an agent who is authorized to acceptserviceofprocessbymail on

12 HDOT’s behalf with respect to all matters arising under or relating to this Decree. HDOTagrees

13 to accept service in that manner and to waive the formal service requirementsofFed. R. Civ. P. 4

14 and5 andanyapplicable local rules of this Court, including, but not limited to, service of

15 summons.

16 73. PublicNotice. ThisConsentDecreeshallbe lodgedwith theCourtfor a periodof

17 not lessthan30 daysfor public noticeandcommentin accordancewith 28 C.F.R. § 50.7. The

18 UnitedStatesreservesthe right to withdraw or withhold its consentif thecommentsregarding

19 theConsentDecreedisclosefactsorconsiderationsindicating that theConsentDecreeis

20 inappropriate,improper,or inadequate.HDOT agreesnot to opposeentryof thisConsentDecree

21 by the Court or to challengeanyprovisionoftheDecree,unlesstheUnitedStateshasnotified

22 HDOT in writing that it no longersupportsentryoftheDecree.

23 74. Final Judgment.Upon approvalandentryof thisConsentDecreeby theCourt,

24 this ConsentDecreeshall constituteafinal judgmentoftheCourtasto theUnitedStates,DOll,

25 andHDOT. The Court finds thatthereis no justreasonfor delayandthereforeentersthis

26 judgmentas a final judgmentunderFed.R. Civ. P. 54 and58.
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1 75. Retentionof Jurisdiction. The Court shall retainjurisdiction overthiscaseuntil

2 termination of this Consent Decree,for thepurposeofresolvingdisputesarisingunderthis

3 Decreeorenteringordersmodifying thisDecree,pursuantto SectionsX andXV, or effectuating.

4 or enforcingcompliancewith thetermsofthisDecree.

5

6 soORDEREDTHIS DAY OF , 2005

7

8 ________________________________________
UNITED STATES DISTRICT JUDGE
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1 Weherebyconsentto entryof theforegoingConsentDecree,subjectto theNoticeandComment
Provisionsof28 C.F.R.§ 50.7andParagraph73 of this Decree:

2

3

4 FORTHE UNTTED STATESOF AMEIUCA

6 Date:~~7~
KELLY A. ~om~so~

7 Acting ~ssistantAttor~eyGeneral
Bnviron~ent andNatural Resources Division

8 U.S. Departmentof Justice
Washington,D.C. 20530

9

10
Date: J/~T(” - ___________

11 ~~OBLA O’CONNELL~
CYNTHIA HUBER

12 Senior Attorneys
EnvironmentandNaturalResourcesDivision

13 U.S. DepartmentofJustice
P.O.Box 7611

14 Washington,D.C. 20044-7611
(202)514-5273
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1 Weherebyconsentto entryoftheforegoingConsentDecree,subjectto theNoticeandComment
Provisionsof28 C.F.R.§ 50.7 andParagraph73 of thisDecree:

2

3

4 Date: _______ — ____
GI~NTA\?(/NAKAYAMA

5 A~istantAdministrator
Officeof EnforcementandComplianceAssurance

6 U.S. EnvironmentalProtectionAgency
A±iel Rios Building, 2241-A
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6 Directo o

Stateof Hawai’i
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3 FOR DEFENDANT,HAWAI’I DEPARTMENT
OFTRANSPORTATION
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5

6 Date: SEP — I 2flO~ •

I~!o ey ara~a
7 1!~irec e 4ient f ransportation
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Exhibit “F”
National Pollutant Discharge Elimination

System Permit issued by the
Department of Health (“NPDES Permit”)



PERMIT NO. HI S000001

AUTHORIZATION TO DISCHARGE UNDER THE

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliancewith the provisionsofthe CleanWaterAct, asamended,(33.U.S.C. 1251
et. seq.the “Act”); HawaiiRevisedStatutes,Chapter342D; andHawaii AdministrativeRules,
DepartmentofHealth(DOH), StateofHawaii, Chapters11-54and 11-55;

STATE OF HAWAII
DEPARTMENT OF TRANSPORTATION

HIGHWAYS DIVISION
(PERMITTEE)

is authorizedto dischargestormwaterrunoffandcertainnon-stormwaterdischargesas
identified in Part13,2 ofthispermit from theDepartmentofTransportation(DOT), Highways
Division’s (DOT-HWYS) Municipal SeparateStormSewerSystem(MS4), andadditionalstorm
seweroutfalls thatmaybeidentified from timeto time by thePermittee,

into StateWatersin and aroundtheIslandof Oahu,

in aocordancewith the generalrequirements,dischargemonitoringrequirements,andother
conditionssetforth herein,andin theattachedDOH “StandardNPDESPermitConditions,”
datedDecember30, 2005.

All referencesto Title 40 of the Codeof FederalRegulations(CFR) are to regulationsthat
are in effecton July 1, 2004,exceptas otherwisespecified. Unlessotherwisespecifiedherein,
all termsaredefinedasprovidedin the applicableregulationsin Title 40 ofthe CFR.

This permitwill becomeeffectiveon March 31, 2006.

This permitand theauthorizationto dischargewill expireatmidnight,
September8.2009.

Signedthis28thdayof February,2006,

(for) DirectorofHe~(

Final Permit
February 28, 2006
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A. GENERAL REQUIREMENTS

The Permitteeshall:

Comply with all materialssubmittedin andwith thereapplication,dated
December2003,and receivedby DOT letter,datedDecember22, 2003.

2. Retaina copy of this permitandall otherrelatedmaterialsandthe StormWater
ManagementProgramPlan (SWMPP),with all subsequentrevisions,atthe
DOT-HWYS, OahuDistrict office.

3. Ensurethat anyoneworking underthis permitcomplieswith the termsand conditions
of this permit.

4. Includethe permit number,HI S000001,and thefollowing certificationwith all
informationrequiredunderthis permit:

“I certify under penalty of law that thisdocument and all attachmentswere
prepared under my direction or supervision in accordancewith a system
designedto assurethat qualified personnelproperly gather and evaluate
the information submitted. Basedon my inquiry of the personor persons
who managethe system,or thosepersonsdirectly responsiblefor gathering
the informatioii, the information submitted is, to the bestof my knowledge
and belief, true, accurate,and complete. I am awarethat there are
significant penaltiesfor submitting falseinformation, including the
possibility of fine and imprisonment for knowing violations.”

5. Submitall informationrequiredunderthis permit to thefollowing addresses:

a. DirectorofHealth
CleanWaterBranch
EnvironmentalManagementDivision
Departmentof I-Tea!th
P.O. Box 3378
Honolulu, HI 96801-3378

b. RegionalAdministrator
U.S. EnvironmentalProtectionAgency,Region9
Attention: WTR-7;NPDESIDMR
75 HawthorneStreet
SanFrancisco,CA 94105..3901

Final Permit
February 28,2006
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B. DISCHARGE LIMITATIONS

The Permitteeshall effectively prohibit non-stormwaterdischargesthroughits
separatestormsewersysteminto StateWaters.NPDESpermitteddischargesand
non-stormwaterdischargesidentified in PartB.2 of this permitareexemptfrom this
prohibition.

2, The following non-stormwaterdischargesmaybe dischargedinto the Permittee’s
separatestorm sewersystemwithout anNPDESpermitprovidedthatthePermittee
determinesthatsuchdischargeswill not containpollutantsin amountsthatwill cause
or contributeto aviolation of an applicablewaterquality standardand the SWMPP
shall “identify andensurethe implementationof appropriatepoilution prevention
measuresfor thenon~storniwatercomponent(s)of the discharge.”

a. Water line flushing;
b. Landscapeirrigation;
c. Divertedstreamflows;
d. Risingground waters;
e, Uncontaminatedgroundwaterinfiltration (asdefinedin 40 CFR §35.2005(20));
f. Uncontaminatedpumpedgroundwater;
g. Dischargesfrom potablewatersourcesand foundationdrains;
h, Air conditioningcondensate;
i. Irrigationwater;
j. Springs;
k. Water from crawlspacepumpsandfooting drains;
1, Lawn wateringrunoff;
m. Waterfrom individu& residentialcar washing;
n. Waterfrom charity carwashes;
o. Flowsfrom riparianhabitatsand wetlands;
p. Dechlorinatedswimmingpooi discharges;
q. Exteriorbuilding washwater(water only);
r. Residualstreetwashwater(water only), includingwashwaterfrom sidewalks,

plazas,anddriveways,but excludingparkinglots; and
s. Dischargesor flows from fire fighting activities.

Thepermitteemayalso develop a list of othersimilaroccasionalincidenta’ non-storm
waterdischarges(e.g.non-commercialor charity carwashes,etc.) thatwill not be
addressedas illicit discharges.Thesenon-stormwaterdischargesmustnot be
reasonablyexpected(basedon informationavailableto the perrnittee)to be
significantsourcesof pollutantsto the MS4,becauseof eitherthe natut’eof the
dischargesorconditionsthe permitteehasestablishedfor allowiugthesedischarges
to the MS4 (e.g.,a charity cai’ washwith appropriatecontrolson frequency,

Final Permit
February28,2006
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proximity to sensitivewaterbodies,BMPson thewashwater,etc.). The permittee
shalldocumentin thestorm watermanagementprogramany local controlsor
conditionsplacedon the discharges,andincludeaprovisionprohibitingany
individual non-stormwaterdischargethatis determinedto be contributingpollutants
to the MS4.

3. The dischargeof pollutantsfrom the Permittee’sMS4 shall be reducedto the
MaximumExtentPracticable(MEP).

Final Permit
February28, 2006
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C. RECEIVING WATERLIMITATIONS

The dischargeshallcomply with thebasicwaterquality criteria which states:

“All watersshall be free of substancesattributableto domestic,industrial,or other
controllablesourcesof pollutants,including:
(I) Materialsthat will settleto form objectionablesludgeor bottom deposits;
(2) Floatingdebris,oil, grease,scum,or otherfloating materials;
(3) Substancesin amountssufficient to producetastein the wateror detectable

off~f1avoiin the fleshof fish, or in amountssufficientto produceobjectionable
color, turbidity or otherconditionsin receivingwaters;

(4) High or low temperatures;biocides;pathogenicorganisms;toxic, radioactive,
colTosive,or otherdeleterioussubstancesat levelsor in combinationssufficient
to be toxic or harmful to human,animal,plant,or aquaticlife, or in amounts
sufficientto interferewith any beneficialuseof the water;

(5) Substancesor conditionsor combinationsthereofin concentrationswhich
produceundesirableaquaticlife; and

(6) Soil particlesresultingfrom erosionon landinvolved in earthwork,suchas the
constructionof public works;highways;subdivisions;recreational,commercial,
or industrialdevelopments;or the cultivationandmanagementof agricultural
lands.”

2. The dischargeshall not causeor contributeto a violation of anyof the applicable
beneficialusesor waterquality objectivescontainedin Hawaii AdministrativeRules
(HAR), Chapter11-54~titled “WaterQuality Standards,”

3. The Permitteeshall timely inspectthe receivingstatewaters,effluent,and control
measuresand BestManagementPractices(BMPs) to detectviolationsof and
conditionswhichmaycauseviolationsof thebasicwaterquality criteriaas specified
in HAR, Section 1 1..54-4. (e.g.,the Permitteeshalllook at effluent andreceiving
statewatersfor turbidity, color, floating oil andgrease,floating debrisandscum,
materialsthatwill settle,substancesthatwill producetastein the wateror detectable
off-flavor in fish, andinspectfor itemsthatmaybe toxic or harmful to humanor
otherlife,)

4. The Permitteeshall immediatelytakeactionto stop,reduce,ormodifs’ the discharge
of pollutantsas neededto stopor preventaviolation of the basicwaterqualitycriteria
as specifiedin HAR, Section 11-54-4.

Final Permit
February 28, 2006
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D. STORM WATER MANAGEMENT PROGRAM PLAN (SWMPP)

The Permitteeshall:

Develop, implement,andenforcea StormWaterManagementProgramPlan
(SWMPP) designedto addresstherequirementsofthis permit and limit, to theMEP,
thedischargeof pollutantsto arid from its MS4 to protectwaterquality andto satisfy
the appropriatewaterquality requirementsof the Act. The SWMPPshallincludethe
following informationfor eachof the SWMPPcomponentsdescribedin PartD.1.a - g
below:

• TheBMPs, plus underlyingrationale,thatshall be implementedfor eachof the
programcomponents.

• The measurablestandardsandmilestonesfor eachof theBMPs,plusunderlying
rationale,including interim measuresto aid in determininglevel of effort and
effectivenessof eachprogramcomponent.

• The nameor positiontitle andaffiliation of thepersonor personsresponsible
for implementationor coordinationof eachprogramcomponent.

• Monitoring to determineeffectivenessof WasteloadAllocation (WLA) controls
and of theoverall storm waterprogram,

SubmittalDate, The SWMPPshall be updatedandmodified perthe requirementsof
this permitandshall be submittedto DOF1 andEPAwithin one(1) yearfrom the
effectivedateofthis permit, or asotherwisespecified,andshallfully implementthe
SWMPPupon submittalto DOH andEPA. The Permitteeshall continueto
implementtheexistingSWMPPuntil submittalof therevision. The SWMPPandany
of its revisions,additions,or modificationsareenforceablecomponentsof this
permit.

a. Public Educationand Outreach

Within one(1) yearof theeffectivedateofthis permit,the Perniitteeshall
develop,submit,and implementa comprehensiveeducationand involvement
programthat shall addressthecomponentsin PartsD. 1 .a — D. I .g andshall
includespecific informationon whowill receivethe training, the topics to be
addressed(includinga pesticides,herbicides,andfertilizeruseprogram),
training methods,andaschedulefor training all requiredstaff, The Permittee
may fulfill portionsof thisrequirementby cooperatingwith the City and County
of HonoIu!u~s(City) stormwaterpubliceducationprogram.

Final Permit
February 28, 2006
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(1) TargetedGroups. The Permitteeshalladdressthefollowing targeted
groupsin thepubliceducationplan,andshalldescribeoutreachactivities
andanticipatedfrequenciesthateachactivity will be conductedover the
permit term:

N DOT-HWYS employees
• DOT-HWYS consultants
• Industrial facilities coveredby theNPDESpermit program
• Constructionindustry
• Any othersourcethatthePermitteedeterminesmay contributea

significantpollutant load to its MS4

(2) GeneralPublic. The Permitteeshall include in the public educationplan
the following activities,with anticipatedfrequenciesthateachactivity will
be conductedoverthepermitterm:

• Public ServiceAiwiounceinents(PSAs)
• Adopt-A-StreamProgram
a Schoolprograms
~ Distributionof brochures
I Participationin specialevents(e.g.,Clean-A-Reef)andexhibits
• Website
a Pesticides,herbicides,andfertilizer useprogram

(3) AnnualSurvey,The Pei’niittee shall evaluatetheprogressof the public
educationprogramby conductingan annualsurveyof Oahuresidentsto
measureboth behaviorandknowledgerelatingto storm water. Theresults
of thesurvey,with a comparisonto pastsurveys
(i.e., December2000 StormWaterQuestionnaireSurveyof Parcels
Adjacentto HighwayRights-of-Way),as applicable,shall besummarized
in theEnd-of-YearReport.

b. Public Involvement/Participation

The Permitteeshall includethe public in developing,reviewing,and
implementingthe SWMPP. The draft SWMPPshall bemadeavailableto the
publicon the DOT-HWYS Websiteandat local offices. An informational
meetingshall be scheduledand announcedprior to finalizing the SWMPPto
solicit commentsandanswerquestionsfrom the public, Other~ctiviflesto
involve thepublic might includeorganizingacitizen advisorygroup to solicit
ongoing input from the public aboutchangesto the SWMPPandspecific

Final Permit
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SWMPP-relatedprojects,or organizingwaterquality-focusedclean.~upevents
to educatethe publicaboutstorm water impactsfrom highways,

c. Illicit DischargeDetectionandElimination

(1) Illicit Connection/ Illegal DischargeEliminationProgramPlan

(a) Ident~ficationofIllicit Connectionsand/orIllegal Discharges- The
Permitteeshall reviseits SWMPPto developproceduresfor the
identificationof andresponseto possibleillicit connectionsand
illegal discharges. These procedures shall include,but not belimited
to, specifictimedeadlines for respondingto identified discharges.

(b) Licensesfor private drain connections. The Permitteeshall continue
to require licensesforprivatedrain connectionsandmaintaina
databaseof all licensedconnectionsto its MS4.

(c) Field Screening.The Permitteeshalldevelopa written planfor
observingmajorandminor outfalls to screenfor improper
discharges.The planshalldesignatepriority areasfor screening,
specifythe frequencyfor screening,and identify theproceduresto
be followed if a dischargeis observed.The field screeningplan
shall besubmittedto DOH within one(1) yearof the effectivedate
of thispermit.

(d) Investigatecomplaints. The Permitteeshall promptly investigate
observed,suspected,or reportedillicit flows andpursueenforcement
actions,as appropriate.To assistin this effort, within one(1) yearof
the effectivedateof thispermit, the Permitteeshall:

(i) Developadatabaseto identify improperdischargeactivity by
Tax Map Key (TMK). The databaseshall includeinformation
abouteachsuspectedimproperdischarge,thePermittee’s
investigationof that discharge,follow-up activities,andthe
resolution of eachdischarge;

(ii) Implementaprogramto facilitate public reportingof illicit
discharges(i.e., environmentalhotline and/orwebsitefor
reporting);and

(iii) Developand implementaresponseplanto be consistentwith
the requirementsin this permit.

Final Permit
February 28,2006
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(e) Enforcement.The Permitteeshall ensurecompliancewith local
ordinancesandpursueenforcementactionsagainstpropertyowners
with illegal drain connectionsandpersonsillegally discharging
pollutantsto its MS4.

(1) PreventandRespondto Spillsto the DOT-HJJ’YSMS4.The
Permitteeshalldevelopa programto prevent,respondto, contain,
andclean up all wastewaterand otherspills thatmayenterinto their
MS4 from anysource(including privatelateralsandfailing
cesspoots).This programshall be includedin the SWMPPwithin
one(1) yearof the effectivedateof this permit. Spill response
teams,which mayconsistof local, state,and/orfederalagencies,
shall prevententryof spills into the DOT-HWYS MS4 and
contaminationof surfacewater,groundwater,andsoil to the MEP.

The Permitteeshall coordinatespill prevention,containment,and
responseactivitiesthroughoutall appropriatedepartments,
programs,andagenciesto ensuremaximumwaterquality protection
atall times.

ThePermitteeshall developand implementa procedurewhereby
DOH is notified of all wastewaterspills or overflowsfrom private
lateralsandfailing septicsystemsinto their MS4. The Permittee
shall prevent,respondto, contain,andcleanup wastewaterfrom any
suchnotification.

(g) FacilitateDisposalofUsedOil andToxic Materials. The Permittee
shall implementor continueto implementa program(s)to facilitate
the propermanagementanddisposalor recyclingof usedoil, vehicle
fluids, toxic materials,andotherhouseholdhazardouswastes, Such
a programshall includeeducationalactivities, public information
activities,and identificationof collectionsitesor methods.The
program(s)shall be implementedwithin one(1) yearof theeffective
dateof thepermit.

(h) Tracking- The Permitteeshall maintaina databaseof illicit
connections,illegal discharges,andspills thattracksthe type of
discharge,responsibleparty, DOT-HWYS response,andresolution
of thedischargeto the MS4.

(i) Training - The Permitteeshall developandprovidetraining within
one(1) yearof the effectivedate ofthis permit,and annually

Final Permit
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thereafter,to staffon identifying arid eliminating illicit connections,
illegal discharges,and spills to the MS4. This training shall be
specific to DOT-I-IWYS activities,policies,and procedures.

d. ConstructionSiteRunoff Control

(1) PlanReviewandApproval- ThePermitteeshall;

(a) Not allow constructionto commenceon any contract,in~house,or
encroachment(31(1 party)permitprojectunlessand until it has
verified thatthe projecthas receivedfrom DOH aNoticeof General
PermitCoverage(NGPC) underI-JAR, Chapter1 1-55,AppendixC,
NPDESGeneralPermitAuthorizing the Dischargeof StormWater
Associatedwith ConstructionActivity (GeneralConstruction
Activity StormWaterpermit) (unlesstheprojectwill disturb less
thanone(1) acreof land) and satisfiedanyotherapplicable
requirementsof the NPDESpermitprogram(i.e., an individual
NPDESpermit);

(b) Ensurethat, priorto issuinga connectionor dischargepermit
requiringcoverageundertheGeneralConstructionActivity Storm
Waterpermitand/oranyotherapplicablerequirementsof the
NPDBSpermitprogram,the projectoperatorhasprovidedproofof
filing aNotice of Intent~NOI)orNPDESapplicationfor permit
coverageandthata ConstructionBMPsPlanhasbeenprepared;and

(c) ReviewtheapplicableSite~SpecificBMP Planto verify that it fully
meetsall requirementsof DOT-HWYS’ StandardSpecifications
and/orSpecialProvisions(SSPs),the GeneralConstructionActivity
Storm Waterpermit, andany otherrequirementsunderthe NPDES
permitprogram,as applicable.

Within 180 daysof theeffectivedate of this permit, the Permittee shall
developand submitfor approvala checklistthat its reviewersshall usein
evaluatingthe BMP Planspursuantto this paragraph.Copiesof this
checklistshall beprovidedto applicantsfor encroachmentpermitsandto
contractorsfor their usein developingconstructionSWPPPsfor
DOT-HWYS-contractedconstructionprojects,

(2) StandardSpec~fIcationsand/orSpecialProvisionRevision- The Permitlee
shall revise its SSPsto recluireuseofthe currentedition of the City’s
“BestManagementPracticesManualfor ConstructionSitesin Honolulu,”

Final Permit
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(City BMP Manual) andtheCity’s “Rulesfor Soil ErosionStandardsand
Guide1ines,’~on all contract,in-house,andpermitconstructionprojectsin
Oahu. The Permitteeshall incorporatetheserevisedSSPs,either
explicitly or by reference,into its revisedSWMPP.

(3) Construction S/te BMPs - The Permitteeshall revisethe listing and
descriptionof ConstructionActivity BMPs in its SWMPPto include,ata
minimum, the BMPsas containedanddescribedin the City BMP Manual.

(4) ConsfructionBMPField Manual - Within 180 daysof the effectivedate
of the permit, the Permitteeshall develop and submitfor approvala
ConstructionBMPs field manualdescribingvariousconstructionstorm
waterBMPs installationandmaintenanceprocedures,including, ata
minimum,all BMPslisted in the ConstructionBMP ProgramPlan
componentof the December2003 SWMPP.The DOT-HWYS shall
continueto usethe existingfield checklistduring thedevelopmentof the
ConstructionBMPs field manual. After submittal,the DOT~HWYSshall
implementthe ConstructionBMPs field manual. After approval,a copy
ofthis ConstructionBMPs field manualshall be providedto all
DOT-HWYS field staffinvolved in constructionand/orerosioncontrol
projects(contract,in-house[i.e.,MaintenanceDlvi sion] and/or
encroachmentpermit).

(5) Training- ThePermitteeshall provideannualtrainingon the Construction
BMPsProgramPlan to all DOT-HWYS staffwith constructionstorm
waterresponsibilities,includingconstructionengineers,maintenancestaff,
andplanreviewers.This training shall be specific to DOT-HWYS
activities(including theproperinstallationarid maintenanceof approved
BMPs),policies,andprocedures.

(6) Initial C~onstructionInspections- Priorto theinitiation of
ground-disturbingactivitiesat anysite, exceptfor activities associated
with the installationof BMPs at a site, an engineeror qualified inspector
employedor retainedby the Pei’rnitteewho reviewsand becomesfamiliar
with the BMPs Plan,shall inspectthe site to document whether theBMPs
requiredby the BMPs Planhavebeeninstalledcorrectly andin the correct
locationsprior to the commencementof ground-disturbingactivity.

(7) inspectionsand Enforcement - The Permitteeshall reviseits SWMPPto
specifymandatoryminimumprojectinspectionand enforcement
requirementsfor DOT-HWYS inspectorsat all constructionsitesas
follows:

Final Permit
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(a) In additionto inspectionsrequiredby the Genera!Construction
Activity StormWaterpermit, and asotherwiserequiredunderthe
NPDESpermitprogram,all in-houseandcontractconstruction
projectsshallbe inspectedat leastmonthly by a qualified
constructioninspectorwhois independent(i.e., not involved in the
day-to-dayplanning,design,or implementation)of theconstruction
projectsto be inspected.The Permitteemayusemorethan
one(1) qualified constructioninspectorfor theseinspections.The
Permitteeshall developand implementa standardinspectionform
andreportingproceduresfor usein theseinspections.The
inspectionform shall include, ataminimum,a checklistfor the
properinstallationof BMPsspecifiedin theBMP plan. The
reportingproceduresshall include,at aminimum,notificationof any
deficienciesto the DOH, ThePermitteeshall furtherdevelopand
implementwritten proceduresfor appropriatecorrectiveactionsand
follow-up inspectionswhenan inspectedproject is not in full
compliancewith the NPDESpermit,the GeneralConstruction
Activity Storm Waterpermit,or anyotherapplicablerequirements
undertheNPDESpermitprogram. Theseenforcementprocedures
shall be submittedto DOH for reviewandacceptancewithin
one(1) yea!’ of the effectivedateofthis permit.

(b) All encroachmentpermitconstructionprojectsshall beinspectedat
leastonceannuallyor onceduring the life of the project,whichever
comesfirst, by aqualified constructioninspectorwhois independent
(i.e., not involved in theday-to-dayplanning,design,or
implementation)of the constructionprojectsto be inspected.The
Permitteemayusemorethanone(1) qualifiedconstructioninspector
for theseinspections.The Permitteeshall developandimplementa
standardinspectionform and reportingproceduresfor usein these
inspections.The inspectionform shall include,ata minimum,a
checklistfor the properinstallationof BMPsspecifiedin the BMPs
Plan. The reportingproceduresshall include,at a minimum,
notificationof anydeficienciesto the DOH. The Permitteeshall
furtherdevelopandimplementwritten proceduresfor appropriate
correctiveactionsandfollow-up inspectionswhenan inspected
projectis not in full compliancewith theNPDESpermitor the
GeneralConstructionActivity StormWaterpermit. These
enforcementproceduresshall be submittedto DON for reviewand
acceptancewithin one(1) yearof theeffectivedateof thispermit.

Final Fermit
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e. Post-ConstructionStorm WaterManagementin NewDevelopmentand
Redevelopment

(1) Developdesigncriteria - Within one(1) yearof theeffectivedateofthis
permit, the Permitteeshall develop,submit, and implementaPost
ConstructionBMP Manualwith specific criteriaestablishingwhen
permanentpost-constructionBMPs must beincludedin projectdesignto
addressstormwater impactsandpollutantsof concern.Thesecriteria
shalltake into consideration,amongotherthings,potentialwaterquality
impactsanticipatedfrom the permanentpost-constructionconditions.
Permanentpost-constructionBMPs to be consideredshall includethose
designedto treatstormwaterrunoff andotherstructuraltypedevices.

(2) ProjectDesignReview- The Permitteeshallnot advertiseany
constructionproject norawardany constructioncontractunlessand until
theprojectdesignhasbeenreviewedto ensurethatappropriatepermanent
post-constructionBMPs havebeenincludedin theprojectdesignandare
includedin thebid package.No projectshallproceedwithoutthe
inclusionof appropriatepermanentpost-constructionBMPs unlessthereis
specificdocumentationdemonstratingthat suchpost-constructionBMPs
arenot practicable. Projectdocumentsfor projectsthatwill include
installationof permanentpost-constructionBMPs shallalso include
appropriaterequirementsfor their futurecontinuedmainteliance.

(3) SWMPPRevisions-The Permitteeshall revise its SWMPPas applicable
to:

(a) Requireinstallationandappropriatemaintenanceof permanent
post-constructionBMPs, whereapplicable,on all New Development
and SignificantRedevelopmentprojectsthatthe Permittee
undertakesas well as for similar encroachmentpermitprojects
locatedwithin the Permittee’srights-of-way.

(b) Add the following additionalpermanentpost-constructionBMPs to
the currentlist in Section 3 of theNew DevelopmentandSignificant
RedevelopmentBMP ProgramPlan,SectionVIII.M, of the
SWMPP,datedDecember2003: infiltration basins,infiltration
trenches,mediafilters, ContinuousDeflectiveSeparation(C DS)
units, andothersimilar technologies.

(4) BMP, OperaüonandMaintenance, and InspectionDatabase Within
two (2) yearsof the effectivedateof thispermit, the Permitteeshall
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developarid implementa system to compilea databaseof
post-constructionBMPs andthe frequencyof maintenanceand inspection
of theBMPs. The databaseshallincludebothpublic andprivateactivities
orprojectswhich initially dischargeinto the Permittee’sMS4 andshall
begin in the planreviewstagewith adatabaseor geographicinformation
system(GTS). Within thepermitrenewalapplication,the Perrnitteeshall
providethe planto mapthepost-constructionBMPs on the GIS. In
addition to the standardinformationcollectedfor all projects(e.g~,project
name,owner, location,start/enddate,etc.),thedatabaseshall alsoinclude,
at a minimum:

• Type andnumberof SourceControl BMPs
a Type andnumberof TreatmentControl BMPs
• Latitude/LongitudecoordinatesofcontrolsusingGlobal Positioning

Systems(OPS)andNAD83 Datum
I Photographsof controls
I Operationandmaintenancerequirements,includingfrequency
a Frequencyof inspections

(5) RetrofitFeasibilityStudy- The Permitteeshallcompleteafeasibility study
to retrofit the existingMS4 dischargingto receivingwaterslistedpursuant
to Section303(d)of the Act for eithersediment,siltation, turbidity, and/or
trash. The retrofitsmayincludewaterqualityBMPs to meetStateWater
Quality Standards.A detailedscopeof the feasibility studyshall be
submittedto DO1-I within one(1) yearof the effectivedateof this permit.
A final feasibility studyshall besubmittedto DOH within three(3) years
ofthe effectivedateof this peim~t.

(6) EducationandTrain!ng

(a) Project Proponents.Within one(1) yearof the effectivedateof this
permit, the Permitteeshall provideeducationandoutreachmaterial
for thosepartieswhoapply for DOT permit(i.e., developers,
engineers,architects,consultants,constructioncontractors,
excavators,andpropertyowners)on the selection,design,
installation,operationand maintenanceof storm watertreatment
controls. The outreachmaterialmayincludea simplified flowchart
for thresholdstriggeringpermitsand requirements,a list of required
permits,implementingagencies,fees,overviews,tirnelinesand a
briefdiscussionof potentialenvironmentalimpactsassociatedwith
stormwaterrunoff.
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(b) The Permitteeshallprovideannualtraining to all DOT-I-IWYS staff
with projectdesignandconstructionstormwaterresponsibilities,
includingdesignengineers,constructionengineers,andplanreview
staff, specific to DOT~HWYSactivities,policies,andprocedures
andshall includetraining on the DOT-I-IWYS PostConstruction
BMP Manual.

f. Pollution Prevention/GoodHousekeeping

(1) DebrisControl BMPs ProgramPlan

(a) Inspection/MaintenanceSchedule- The Permitteeshall reviseits

SWMPPto includeproceduresand aschedulefor inspectionsof:

(i) All statehighwayson Oahufor the purposeof identifying if
sweepingof roadways,shoulders,and/ormediansis needed,
and

(ii) All statehighwaystormdrainagesystemcatchbasins,gutters
and openditches,trenches,andstorm drainson Oahufor the
purposeof identifying if cleaningof suchstructuresis needed,

In bothcases,the needfor sweepingand/orstructurecleaningshall
bedeterminedbaseduponmaterialaccumulationratesand potential
threatof dischargeto Statewatersthatmayhavean effecton water
quality in additionto othercriteria. The scheduleshall providethat
eachhighwaymile andstorm drainagefeatureis inspectedat least
onceannually, Theadoptedproceduresshall providefor the
identificationof highwaysegmentsandtheir associatedstorm
drainagefeaturesthat mayrequiremorefrequentsweepingand/or
structure cleaningbased upon materialaccumulationratesand
potentialthreat of dischargeto State waters that mayhavean effect
on water quality. The proceduresshall establishdebrisaccumulation
thresholdsabove which sweepingand/orstructurecleaningmust
occur. Thepriority-basedscheduleshallbe submittedwithin
one(1) yearof the effectivedate of this permit.

(b) StormDrain Mapping- Within 180 daysof the effectivedateof the
permit, the Peirnitteeshall submit to DOH a schedule for completing
the mappingby the end of the permitterm.The Permittee shall
completemappingof its MS4 includingoutfalls,storm drain pipes,
open channels,storm drainagefeatures,andfacilities.
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(c) AssetManagementSystem- The Permitteeshall developand
implementa comprehensiveassetmanagementsystemof the Oahu
District’s storm drain systemandrelatedappurtenancesincluding
maintenanceequipment,to ensureappropriatedebrisremovaland
systemmaintenance.Theassetmanagementsystemshall,ata
minimum, includeidentificationof the numberandlocationof alt
drain inlets andoutfalls. ThePermitteeshallusethis asset
managementsystemto establishprioritiesandto scheduleandtrack
effortsof appropriatesystemmaintenanceanddebrisremoval
programactivitiessuchas streetsweeping,catchbasincleaning,and
greenwasteand accumulatedsoil removal, The assetmanagement
systemshallincludejustificationof its prioritieson thebasisof
potentialimpactsto waterquality. The assetmanagementsystem
shall be completedwithin two (2) yearsof the effectivedateof this
permit, includedin the SWMPP, andimplementedupon submittal.

(d) StormDrain Placards The Permitteeshallrevise its SWMPPto
developproceduresand a scheduleto install andmaintainstorm
drain placards.Priority shall begiven to the Pern’iittee’shighwaysin
industrialand commercialareasandareaswith pedestriantraffic.
The Permitteeshalldevelopa systemto track placementofplacards
andproceduresfor maintenancestaff to inspectplacardsduring
routinemaintenanceactivities,

(2) ChemicalApplicationsBMPs ProgramPlan

(a) Training - The Permitteeshalldevelopandimplementaspecific
trainingprogramfor all potentialappliers(bulk andhand-held)of
fertilizers, pesticides,andherbicidesin the propel applicationof
thesesubstances,The Permitteeshall not permitthe applicationof
fertilizers,pesticides,or herbicidesunlesstheapplierhasfirst
receivedthistraining.

(b) Implementappropriaterequirements/orpesticide,herbicide, and
fertilizer applications. The Permitteeshallrevise its SWMPPand
implementBMPs to reducethe contributionof pollutantsassociated
with the application,storage,anddisposalof pesticides,herbicides,
andfertilizers from municipal areasarid activitiesto its MS4 within
one(1) yearof the effectivedateof this permit. Municipal areasand
activities include,ata minimum,municipal facflities, public
right-of-ways,and landscapedareas.
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SuchBMPs shall include,at aminimum:(1) educationalactivities,
permits,certificationsandothermeasuresfor municipal applicators;
(2) integratedpestmanagementmeasuresthatrely on non~chemicaI
solutions;(3) the useof nativevegetation;(4) chemicalapplication,
as needed;and(5) the collectionandproperdisposalof unused
pesticides,herbicides,andfertilizers,

The Permitteeshallensurethattheir employeesor contractorsor
employeesof contractorsapplyingregisteredpesticides,herbicides,
andfertilizers shallwork underthedirection of a certifiedapplicator,
follow thepesticidelabel, andcomply with theStaterequirements.
All Permitteeemployeesor contractorsapplyingpesticides,
herbicidesor fertilizers shall receivetraining on the BMPsannually.

(3) ErosionControl BMPs ProgramPlan

(a) ThePermitteeshall reviseits SWMPPto:

(i) Includewaterquality impactsas a priority in selectingprojects
for permanenterosioncontrol improvements,ensuringthat
erosionalareaswith the potentialfor significantwaterquality
impact,but with limited publicsafety concerns,arealso
considereda high priority for rernediation. Identificationof
erosionalareaswith the potentialfor significantwaterquality
impactshall includeareaswherethereis evidenceof ruling,
gullying, and/orotherevidenceof significantsediment
transport,andareasin closeproximity to receivingwaters
listedpursuantto Section303(d)of theAct asimpairedfor
eithersediment,siltationand/orturbidity. The Permitteeshall
includeproceduresto identify andimplementerosioncontrol
pEojectsbased on water quality concerns.

(ii) Requirethe implementationof temporaryerosioncontrol
measures(e.g., erosioncontrol blanketsand/orfabrics,gravel
bag placementandsilt fencing/fiberrolls) on erosionalareas
with the potentialfor significantwaterquality impactif a
permanentsolution is not immediatelypossible.
Notwithstandingany otherimplementationprovisions,the
revisedSWMPPshall requirethe implementationof such
erosioncontrol measureson the 10 highestpriority sitesor a
maximumof $1.5 million spenton the highest priority sites
within two (2) yearsof submittalof the revisedSWMPP.
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(iii) Modify the list of approvedErosionand SedimentControl
BMPs to include,ata minimum,at leastall of thosecontained
in the City BMP Manual. The revisedSWMPPshall also
providefor theimplementationof alternativeErosionand
SedimentControl BMPs,whereappropriate.

(iv) The Perrnitteeshall developandimplementaprogramto
preventerosion at its stormdrain systemoutlets. The
Permitteeshall installvelocity dissipatorsor otherBMPs to
reduceerosionat theselocations.

(b) Within one(1) yearof theeffectivedateofthe permit, thePermittee
shallsubmitalist of projectsandimplementationschedulefor
permanenterosioncontrol improvementsas describedin
D.1.f,(3)(a)(i) to DOH.

(4) MaintenanceFacilitiesBMPs ProgramPlan

(a) BaseyardPlans- Foreachmaintenancebaseyardlocatedon Oahu,
the Permitteeshalldevelopandimplementasite-specificStorm
WaterPollution Control Plan(SWPCP)that includes,amongother
things,adetailedsiteplan,site description,facility layout,
descriptionof potentialpollutantsources,site-specificBMPs,
inspectionprocedures,andspill cleanupprocedures.An individual
ateachfacility (e.g.,yard foreman)shall be chargedwith ensuring
implementationof the SWPCP.This individual shall be trainedto
conductinspectionsandidentify areasfor BMPs improvement.To
ensureconsistencyand provideassistanceandovetsight,the
Permitteeshall identify anindividual, alsotrainedto conduct
inspectionsand identify areasfor BMPs improvementand
independentof anyspecificbaseyard,who shallconductinspections
of all six (6) baseyardsat leastquarterly. The Permitteeshall submit
the site-specificSWPCPfor eachmaintenancebaseyardwithin
1 80 daysof the effectivedateof this permit.

(b) DewateringFacility - The Permitteeshall identify andconstruct,if
necessary,adewateringfacility for dewateringanddisposalof
debrisremovedfrom its MS4. DOT~HWYSshall submita plan for
how it will addressdewateringwastesto DOH within one(1) yearof
the effectivedateofthepermit.
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(c) MaintenanceBMPs- ThePermitteeshall developandimplementa
written setof maintenanceBMPsfor routineandemergency
in-houseactivitieswithin 90 daysof the effectivedateof thispermit
Activity specific BMPs shallbe organizedas amanualandbe
createdin aformatthat facilitatesits useby field staff(i.e.,field
friendly). It shall be distributedto all field staffand shall
complementtheoverall goalsof theSWMPP.

(d) Training - The Permitteeshalldevelopand implementaformal
stormwaterawarenesstrainingprogramfor OahuDistrict
Maintenancesupervisorsarid staffthatidentifiespotentialsourcesof
pollution,genera!BMPsthatcanbe usedto reduceand/oreliminate
suchsources,andspecificBMPs for their facilitiesand activities.
Thetraining shall incorporatecomponentsof thepublic education
campaignbeingimplementedby the City andeducatestaffthatthey
servea role in protectingwaterquality. Maintenancesupervisors
andstaffshall be madeawareof the NPDESpermit, theoverall
SWMPP,the SWPCPfor their baseyard,andtheapplicableBMPs
Program(s).Thetraining shallbe developedandsubmittedto DOH
for reviewandacceptancewithin two (2) yearsof the effectivedate
of thispermit. Permittee mahitenancestaffshallreceivetraining
within three(3) yearsof theeffectivedateof thispermit, and
annuallythereafter.

(5) StormWaterPollution Control for Flood Control Projects

(a) PumpStation - ThePermitteeshall implementthe flood control
projectactivitiesdescribedin the SWMPP, includingmonthly
inspectionandmaintenanceofthe InterstateH-I PunahonPump
Station.

g. IndustrialandCommercialActivities DischargeManagementProgram

The Permitteeshalldevelopandimplementan industrialandcommercial
dischargemanagementprogramto reduceto the MEPthe dischargeof
pollutantsfrom all industrial andcommercialfacilitiesandactivitieswhich
~nitial1ydischargeinto the Perrnittee’sMS4. At a minimum, the programshall
include:

(1) InvenroiyandMap q,fIndustrialFacilitiesandActivities. The Peirniltee
shall updateand submit,in electronicandpaperformat, the industrial
facilitiesand activities inventory (industrial inventory), sortedby TMK,
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and mapof suchfaci!i~iesandactivitiesdischarging,directlyor indirectly,
to its MS4 within the4~End-of~YearReport(alsoknownasthe permit
renewalapplication), The industrialinventory updatemaybe basedon the
following:

+ Findings from follow-up investigationsofthe December2000 Storm
WaterQuestionnaireSurveyof ParcelsAdjacentto Highway
Rights-of-Way(QuestionnaireSurvey);

• Available informationaboutparcelownersfrom the City andthe
State;and/or

+ Collectionof new informationobtainedduring field activitiesor
thoughotherreadily availableintra~agencyinformationaldatabases
(e.g.,businesslicenses,pretreatmentpermits,sanitarysewer
hook-uppermits).

The industrialinventoryshall includethefacility name,streetaddress,
TMK, natureof businessor activity, StandardIndustrialClassification
(SIC)code(s)that bestreflect the facility productor seivice,principal
stormwatercontact,receivingStatewater,andwhetheraNoticeof
GeneralPermitCoverage(NGPC)underHAR, Chapter11-55,
AppendixB, NPDESGeneralPermitAuthorizingthe Dischargeof Storm
WaterAssociatedwith IndustrialActivities (GeneralIndustrialStorm
Waterpermit) or any otherapplicableNPDESpermit hasbeenobtained,
includinga permitor file numberandissuancedate.

At a minimum, the industrialinventoryshall includefacilities and
activitiessuchas:

S MunicipalLandfills (openandclosed)
• Hazardouswasterecovery,treatment~storageanddisposalfacilities
• Facilitiessubjectto Section313 of the EmergencyPlanningand

CommunityRight-to~KriowAct, 42 U.S.C. 11023
• Findings from follow-up investigationsof the industrial facflities

identified in the QuestionnaireSurvey
+ Facilitiessubjectto GeneralIndustrialStorm Waterpermitcoverage

or any otherapplicableNPDESpermitcoveragewhich areadjacent
to the DOT-HWYS right-of-wayor dischargeto the MS4

+ And anyotherindustrialfacility that either the Permitteeor DOH
determinesis contributingasubstantialpollutantloading to the
DOT-HWYS MS4
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(2) InventoryandMapofCommercialFacilitiesandActivities. The
Permitteeshallupdateandsubmit, in electronicandpaperformat, the
commercialfacilitiesandactivitiesinventory(commercialinventory),
sortedby priority areas,andmapof suchfacilitiesandactivities
discharging,directlyor indirectly, to its MS4 within thepermit renewal
application. Thecommercialinventoryupdatemaybe basedon the
following:

• Findingsfrom fo1low~upinvestigationsof theQuestionnaireSurvey;
• Available informationaboutparcelownersfrom the City andthe

State;and/or
• Collection of new informationobtainedduringfield activitiesor

thoughotherreadily availableintra-agencyinformationaldatabases
(e.g.,businesslicenses,pretreatmentpermits,sanitarysewer
hook-uppermits).

Thecommercialinventory shallinclude, by priority area,the faciflty
name,streetaddress,TMK, natureof businessor activity, SIC code(s)that
bestreflect the facility product(s)or service(s),principal stormwater
contact,andreceivingStatewater,

At a minirnum~the commercialinventoryshall includefacilitiesand
activitiessuchas:

• Findingsfrom follow-up investigationsof thecommercialfacilities
identified in the QuestionnaireSurvey

• Retail GasolineOutlets
+ RetailAutomotiveServices,includingRepairFacilities
• Restaurants
+ Any othercommercialfacility thateither thePerrnitteeor DOH

determinesis contributingpollutantsto the DOT-HWYS MS4 that
maycauseor contributeto an exceedaneeof Statewaterquaiity
standards.

(3) PrioritizedAreasfor JndustrialandCommercialFacility andActivily
Inspections.The Permitteeshall continueto updatethe planto designate
priority areasfor industrialandcommercialfacility andactivity
inspections.The prioritizedareaplanshouldtakeinto accountthe number
of industrialand commercialfacilities in the area,the densityof these
facilities, previousstormwaterviolationsin the area,andwaterquality
impairmentsin the area. The planshall identify priority areasandseta
schedulefor inspectionswithin eachareaover the durationof this permit,
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The prioritizedareaplanshall be submittedto DOH within one(1) yearof
the effectivedateof this permit.

(4) InspectionofIndustrial andCommercialFacilities andActivities

The industrial/commercialinspectionprogramshall besubmittedwith in
one(1) yearof theeffectivedateof this permitandupdatedas appropriate
to reflect the outcomesof the investigationsdiscussedin thefollowing
paragraphs,

(a) The Permitteeshall completefollow-up investigationson all
industrial~commercial,and high-densityresidentialparcels
dischargingto its MS4 thatare identified in the Questionnaire
Survey.

(b) The Peri-nitteeshall ensurethat all industrialandcommercial
facilities andactivitiesidentified in the industrialandcommercial
inventoriesrequiredunderPartsD,1.g.(1)andD.1.g.(2)are
inspectedaccordingto theschedulebelow. Inspectorsshall
determinecompliancewith local ordinancesandthetermsof this
permit, If DOH inspectsa facility for compliancewith the General
IndustrialStormWaterpermitcoverageor any otherapplicable
NPDESpermit, thenthePermitteedoesnot needto inspectthe
facility thatyear.

All industrialfacilitieswithin a priority areashall be inspectedin
accordancewith the applicableportionsof the “NPDESCompliance
InspectionManual” (EPA 300-B-94-014),datedSeptember1994. The
Perinitteeshall sendtheinspectionreport(s)to the DOH within
two (2) monthsof the inspectiondate. The Permitteeshall aJsoinspect
commercialfacilities in the priority areato ensurecompliancewith local
ordinancesandthetermsof this permit. The Permitteeshallconduct,at a
minimum, the following numberof industrialandcommercialinspections
eachyearin thepriority areasscheduledfor inspection:

Permit Year Number of Inspections

1 20

2 30
3 40

4 60
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P Permit Year I Number of Inspections I
I 5 I 80 I
If thePermitteeinspectsall industrialand/orcommercialfacilities in a
priority areabeforecompletingthe minimumnumberof inspectionsthat
year,thePermitteeshall begininspectionsin thenextpriority area
scheduledfor inspections.Eachindustrialfacility that does not have
NPDESpermitcoverageunderthe NPDESpermit programshall be
inspectedat leasttwice everyfive (5) yeats,andeachindustrialfacility
that doeshavesuchNPDESpermit coverageis inspectedat leastonce
every five (5) years. Commercialdisehargersare to be rankedaccording
to relativerisk of dischargeof contaminatedrunoffto the DOT-HWYS
MS4. The highly rankedcommercialfacilities shaltbe inspectedat least
onceevery five (5) years.

Inspectionsmustconsistof a reviewof implementationof BMPsfor
compliancewith local ordinancesand thispermitto assesspotential
impactsto receivingwaters Inspectionsshallalsoassesspotential
sourcesof pollutantsto the DOT-HWYSMS4 andrequirecontrolsto
preventdischargeof pollutantsto the DOT-HWYS MS4,

Inspectorsshall be trainedto identify deficiencies,assesspotentialimpacts
to receivingwaters,andevaluatethe appropriatenessandeffectivenessof
deployedBMPs andSWPCPs,if applicable.

The inspectorsshall usean inspectionchecklist,or equivalent,and
photographsto documentsite conditionsandBMP conditions.

Recordsof all inspectionsshallbemaintainedfor aminimum of
five (5) years,or as otherwiseindicated.

(5) EnforcementPolicyfor IndustrialFacililies andActivities. The Permittee
shall developarid submitan enforcementpolicy thatshall go into effect
when it hasbeendocumentedthatan industrialor commercialfacility has
failed to comply with local ordinancesand/ortermsof this permit. This
policy shall be submittedto DOH for reviewand acceptancewitlihi 180
daysof the effectivedateof this permit. Thepolicy shall be part of the
overall escalatingenforcementpolicy andmustconsistof the following:

+ Issuanceofwritten documentationto afacility representativewithin
two (2) weeksof stormwaterdeficienciesidentified during
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inspection.Documentationmust includecopiesof all field notes,
correspondence,photographs,and samplingresultsif applicable.

+ A timeline for correctionof the deficiencies.
+ Provisionsfor le-inspectionandpotentialenforcementactions,if

necessary.

In theeventthe Permitteehasexhaustedall availablesanctionsandcannot
bring a facility or activity into compliancewith local ordinancesandthis
permit, or otherwisedeemsthe facility or activity an immediateand
significantthreatto waterquality, the Permitteeshall provideoral
notificationto DOH within one(1) weekof suchdetermination,Oral
notificationshallbefollowed by a copy of all inspectionchecklists,notes,
photographs,andrelatedcorrespondencewithin two (2) weeksof the
determination.li-i instanceswherean inspectoridentifiesafacility that has
not appliedfor theGeneralIndustrialStormWaterpermitcoverageorany
otherapplicableNPDBSpermit, the Permitteeshallprovideoral
notificationto DOT-I within one(1) weekof suchdetermination.Suchoral
notificationshall be followed by written notificationwithin two (2) weeks
of thedetermination.

(6) Training. ThePerrnitteeshall developandprovidetraining to staffon
howto conductindustrialandcommercialinspections,thetypesof
facilitiescoveredby theGeneralIndustrialStormWaterpermitcoverage
or any otherapplicableNPDESpermit, componentsin a SWPCPfor
industrialfacilities, BMPs andsourcecontrol measuresfor industrialand
commercialfacilities, andinspectionandenforcementtechniques.This
training shall be specificto DOT-HWYS activities,policies,and
procedures.The training shall be developedand submittedto DOH for
reviewandacceptance~‘ithin90 daysof theeffective dateof thispermit.
Permitteeinspectorsshall receivetraining within 180 daysof theeffective
dateof this permit,andannuallythereafter,

2. Revisethe SWMPP,as necessary,if any dischargelimitation or waterquality
standardestablishedin HAR, Section1 1-54~4is exceeded.The revisionsshall
includeBMPs and/orothermeasuresto reducethe amountof pollutantsfound to be
in exceedancefrom enteringStateWaters.

3. Properlyaddressall modifications,concerns,requests,and/orcommentsto the
satisfactionof the DOH and/orEPA.

a. SWMPPModifications. The storm waterpollution control activitiesdescribed
in theSWMPPmayneedto be modified,revised,or amendedfrom time to time

Fitial Permit
February 28, 2006



PART D
PERMIT NO, HI S000001
PAGE 26 of 30

overthe life of the permit to respondto changedconditionsandto incorporate
moreeffectiveapproachesto pollutantcontrol. Minor changesmay be
proposedby the Permitteeor requestedby thethe Director of Health (Director)
or the RegionalAdministratorof theEPA. Proposedchangesthat imply a
majorreductionin the overallscopeand/or level of effort of the SWMPPmust
be madefor causeandin compliancewith 40 CFR§122,62andPart124. A
written reportshall be submittedto the Directorfor approvalat least30 days
prior to the initiation dateof the majormodification, ThePermitteeshall report
andjustify all othermodificationsmadeto the SWMPPin the End-of-Year
Reportfor the yearin whichthemodification was made,

b. SystemModificationsincludeanyplannedphysicalalterationsor additionsto
the permittedMS4 andanyexistingoulfalls newly identified overtheterm of
thepermit. All alterationsand/oradditionsto theDOT-HWYS MS4 shall be
indicatedin the Endof-YearReport. Major alterationsand/oradditionsshall be
identified by letter within 30 daysof thecompletionof thealterationand/or
addition.
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K MONITORING REQUIREMENTS

Annual Monitoring Plan

a. The Permitteeshall submittheAnnual Monitoring P’an to the Directorby
June1stof eachyearfor reviewandapproval. TheAnnual Monitoring Plan
shall be implementedoverthe comingfiscal year.

b. The planshall,at aminimum, includethe following items:

(1) Written narrativeof the proposedmonitoringplan’sobjectivesand
descriptionof activities;

(2) Writtendocumentationofthe following:
(a) Type, frequency,andlocationof datagatheredon levelsof

pollutantsin non-stormwaterdischargesto the MS4;
(b) Characteristics(timing, duration,intensity,total rainfall) of the

storm event(s);
(c) Parametersfor measuredpollutantloads;and
(d) Rangeof dischargevolumesto be monitored,as well as the timing,

frequency,and durationatwhich theyare identified;
(3) Written documentationof theanalyticalmethodsto be used;
(4) Written documentationof the Quality Assurance/QualityControl

proceduresto beused;and
(5) Estimatedbudgetto be implementedoverthecoming fiscal year.

2. Ala Wai Canal,Kawa Stream,andWairnanaloStreamWLA

Workingjointly with theCity, the Permitteeshallproposean implementationand
monitoringplanfor the existingAla Wai Canal,KawaStream,andWaimanalo
StreamWLA, The implementationplanshall identify specific DOT-I-I WYS activities
targetedto reducingtotal nitrogen arid total phosphorusdischargesin eachwatershed
asnecessaryto complywith the WLAs. The monitoringplanshall specify thewater
qualitymonitoringand activity tracking necessaryto demonstrateeffortsto comply
with the urbansourceWLAs assignedto both thePermitleeandCity. ThePermittee
shall submittheseplansto DOH within one(1) yearof the effectivedateof this
permit.

3. Other WLAs

As additionalWLAs areadoptedby DOH thatidentify the Permitteeas asource,the
Permitteeshalldevelopimplementationandmonitoringplansfor aminimumof
one(~)additionalWLA per yearwithin one(1) yearof the adoptiondate.
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F. REPORTING REQUIREMENTS

Mid-Year and End-of-YearReports

a. The Permitteeshall submitthe Mid-Year Reportby March 31stof eachyear,
which shall coverthe six (6) monthperiod beginningon July 1 st andendingon
December31st. The Permitteeshall submittheEnd-of-YearReportby
October3 1St of eachyear,which shall coverthepastfiscal year.

b. The Permitteeshall revise its SWMPPto includea descriptionof reporting
proceduresandactivities,includingschedulesandproposedcontentof reports
suchthat, at a minimum, thefollowing is reportedfor eachstormwaterprogram
componentin eachreport:

(1) Requirements DescribewhatthePermitteewas requiredto do (describe
statusof compliancewith conditionsof this permitand other
commitmentsset forth in the SWMPP).

(2) FastActivities - Describeactivitiesoverthereportingperiod in
comparisonto therequirements,including, whereapplicable,progress
accomplishedtowardmeetingspecificmeasurablegoals,standardsand
milestonesor otherspecificpeifoimancerequirements.When
requirementswerenot fully met, includeadetailedexplanationas to why
thePermitteedid not meetits commitmentsfor the reportingperiod. Also
describeanassessmentof the SWMPP, includingprogresstowards
implementingeachof the SWMPPprogramcomponents.

(3) FutureActivities- Describeplannedactivities,including,where
applicable,specificactivitiesto be undertakenduring the next reporting
periodtowardaccomplishingspecific measurablegoals,standardsand
milestonesor otherspecificperformancerequirements.

(4) Resources- Reporton the statusof the Permittee’sresourcebasefor
implementingthisNPDESpermitduring the applicablereportingperiod
andan estimateof the resourcesoverandabovethoserequiredin the
currentreportingperiod thatwill be requiredin the next reportingperiod.

c. Modifications, In each report, the Permitteeshall describeanymodifications
madeto the SWMPPand implementationscheduleduring the pastyear,
includingjustifications. The Permitteeshall alsodescribemajormodifications
madeto the Permitte&sMS4, including,but not limited to, addition and
rernova~of outfalls,drainagelines,andtreatmentfacilities.
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d. ProgramEffectivenessReporting. Within one(1) yearof theeffectivedateof
thepermit, thePermitteeshall submitto DOT-I awritten strategyfor determining
effectivenessof its SWMPP, Thestrategyshallincludewaterquality
monitoringefforts as well as programimplementationinformationand other
indicators. The Peririitteeshall includeanassessmentof programeffectiveness
and identificationof waterquality improvementsor degradationbeginningwith
the secondEnd-of~YearReport.

2. Annual Monitoring Report

a. The Permitteeshall submitthe Annual Monitoring Reportby October31St of

eachyear. TheAnnual Monitoring Reportshallcoverthe pastfiscal year.

b. The monitoringreportshall ata minimum, includethefollowing items:

(1) Writtennarrativeof the pastfiscalyear’sactivities, includingadescription
of objectives,activities, andcoordinationwith otheragencies.

(2) Datagatheredon levelsof pollutantsin non-stormwaterdischargesto the
DOT-HWYS MS4; and

(3) Using rainfall datacollectedby the Permitteeandotheragencies,the
Permitteeshall relaterainfall events,measuredpollutantloads,and
dischargevolumesfrom the watershedandotherwatershedsthatmaybe
identified from time to time by the Director or Permittee.

3. Memorandumof Understanding(MOU)

a. RolesandResponsibilitiesof DOT-I-IWYS

DOT-HWYS shall continue to maintain and comply with the “Memorandumof
UnderstandingBetweenthe Departmentof TransportationHighwaysDivision,
Stateof Hawaii, andthe Departmentof EnvironmentalServicesandthe
Departmentof Facility Maintenance~City andCounty of Honolulu,” signedby
the Departmentof EnvironmentalServiceson December19, 2001; by the
Departmentof Facility Maintenanceon December27, 2001; andthe State
DepartmentofTransportation,HighwaysDivision on February1, 2002,
Amendmentsto the MOU, if any, shall be summarizedin the End-of-Year
Report.

b. Legal Authority of DOT-HWYS

DOT-HWYS shall continueto maintainandcomply with the“Memorandumof
Understanding(MOU) BetweenDepartmentof Transportation,Stateof Hawaii,
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andDepartmentof Health,Stateof I-Tawaii” whichwas executedon
July 8, 1999,because40 CFR122.26(d)(2)(i)requiresthat DOT-I-I WYS obtain
the legal authorityto control the dischargeof pollutantsto its storm sewer
system. Amendmentsto the MOU, if any,shall be summarizedin the
End-of-YearReport.
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Introduced: 10/07/10 By: TODD APO (BR)

CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII
CERTIFICATE

RESOLUTION 10-296

Committee: COUNCIL

Title RESOLUTION AUTHORIZING THE EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT WITH THE
STATE OF HAWAII, DEPARTMENT OF TRANSPORTATION, RELATING TO A MASTER AGREEMENT
BETWEEN THE CITY AND COUNTY OF HONOLULU AND THE STATE OF HAWAII FOR THE HONOLULU
HIGH-CAPACITY TRANSIT CORRIDOR PROJECT SECTION FROM WEST OAHU TO FARRINGTON
HIGHWAY.

CC-182 OKINO — REQUESTING RESOLUTION 10-196 BE PLACED ON THE
OCTOBER 13, 2010 COUNCIL AGENDA.

COUNCIL 10/13/10 RESOLUTION 10-296 WAS ADOPTED.

ANDERSON Y APO Y CACHOLA N DELACRUZ Y DONOHUE Y

GARCIA Y KOBAYASHI N OKINO Y TAM Y

I hereby certify that the above is a true record of action by the Council of the City and County of HonoIu~on this RES~,OLU~~.

L~J~d~e t_ ~(
BERNICE K. N. MAU, CITY CLERK TO K. APO, CHAIR A D PRESIDING OFFIC


